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INTRODUCTION 

This case centers on Plaintiffs challenge under the District of Columbia Consumer 

Protection Procedures Act ("D.C. CPPA" or "Act"), D.C. Code§§ 28-3901, et seq., to Marriott's 

use of the widespread and longstanding practice - by hotels and other businesses operating in 

Russia during periods of unstable currency fluctuations - of quoting prices in U.S. dollars and 

then, for purposes of payment, converting those quoted prices into Russian rubles through the 

application of a hotel exchange rate. This lawsuit is the fourth attempt by Plaintiffs counsel to 

bring a consumer protection claim based on this historical currency conversion practice at 

Russian hotel properties. All three prior lawsuits have been dismissed. 1 Now, as the Superior 

Court noted, "[a]fter years of trying without success to fabricate a class action out of their 

client's bad experience with the worldwide hotel reservation system operated by Defendant 

Marriott International, Inc., counsel for Plaintiffs find themselves with one client and one fifteen 

dollar claim." JPA 5 (footnotes omitted). That one client-the only remaining named plaintiff 

1 In the predecessor litigation, Shaw v. Marriott Int'!, Inc., 570 F.Supp.2d 78 (D.D.C. 2008), four 
different D.C. courts - the United States District Court for the District of Columbia, the United 
States Court of Appeals for the D.C. Circuit, the D.C. Superior Court, and this Court) -
dismissed the plaintiffs' claims for myriad reasons. 570 F.Supp.2d at 89; Shaw v. Marriott Int'!, 
Inc., 605 F.3d 1039 (D.C. Cir. 2010); Shaw v. Marriott Int'!, Inc., Case No. 2005 CA 003679 
(D.C. Sup. Ct. 2011), ajf'd Shaw v. Marriott Int'!, Inc., Case No. 11-CV-992 (D.C. Ct. App., 
March 14, 2013). In addition, two federal district courts have dismissed virtually identical 
claims brought by the same law firm against Radisson and Hyatt relating to this practice, and the 
Seventh and Eighth Circuits affirmed these dismissals. See Shaw v. Hyatt Int'! Corp, No. 05-
5022, 2005 U.S. Dist. LEXIS 28250 (N.D. Ill. Nov. 15, 2005), ajf'd, 461 F.3d 899 (7th Cir. 
2006) (affirming dismissal of claims brought by Plaintiff Britt Shaw against Hyatt International 
Corporation under the Illinois Consumer Fairness Act and for unjust enrichment); Bykov v. 
Radisson Hotels Int'!, Inc., No. 05-1280, 2006 U.S. Dist. LEXIS 12279 (D. Minn. Mar. 22, 
2006), ajf'd, No. 06-2102, 2007 U.S. App. LEXIS 3276 (8th Cir. Feb. 12, 2007) (affirming 
summary judgment in favor of defendant Radisson Hotels International, Inc. on claims brought 
under Minnesota's Deceptive Trade Practices Act, Prevention of Consumer Fraud Act, and False 
Statements in Advertisement Act, as well as claims for unjust enrichment). Plaintiffs claim is 
no more viable in D.C. than in these other jurisdictions. 
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in this litigation-has resolved his claim by virtue of a Consent Order and Final Judgment, 

without any admission of liability or wrongdoing on the part of Marriott. 

Plaintiffs counsel now seeks to perpetuate this claim to allow Rotunda to pursue 

damages claims on behalf of an amorphous "general public" without complying with any class 

certification requirements. Plaintiff provides no persuasive reason for this Court to do so. As the 

trial court and only other case in this jurisdiction to consider the issue rightly concluded, Rotunda 

cannot seek monetary damages on behalf of third-parties who are not before the Court without 

meeting the requirements of Rule 23. These requirements are rooted in the due process rights of 

both Marriott and absent third-parties, and procedural efficiency for the Court. Rotunda has 

expressly disclaimed any intention to seek class certification. 

The practical implication of allowing such a representative case to proceed without any 

rule-based structure to identify the scope and members of the "general public" is demonstrated 

by Rotunda's contradictory and overly broad definition of the general public's members. 

Determining who should be included in any general public and who should not would require 

individualized fact-finding. That is precisely why Rotunda "deliberately oversimplified the 

difficulty of determining which members of the general public would have claims that could 

permissibly be joined with his," forewent an attempt to certify a class in this matter (as counsel 

had in the Shaw matter), and asks this Court to allow him to proceed without any restrictions. 

JPA at 8. 

To maximize the scope of the general public he seeks to represent, Rotunda asks this l 

f 
Court to depart from the considered holdings of the D.C. courts in the Shaw case - as well as the 

statutory language and established case law - and include in the "general public" individuals 

J 

who stayed at Marriott Russia Hotels for business purposes, rather than for the statutorily 
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required "personal, household, or family" purposes. Similarly, Rotunda asks this Court to 

include within the "general public" individuals from all over the world who do not reside in 

Washington, D.C., despite the fact that this jurisdiction has no interest, let alone the "most 

significant" interest, in adjudicating the world's representative actions against Marriott-a 

Delaware corporation headquartered in Maryland-where the claim has no connection to 

Washington, D.C. The Court should reject Plaintiffs invitation to expand the Act's scope and 

tum its back on the holdings and persuasive reasoning of the D.C. courts in Shaw. 

ST A TUTORY PROVISIONS 

Rotunda includes pertinent statutory provisions in an addendum to his Appellant brief. 

Marriott here highlights two of the most pertinent provisions of the D. C. CPP A. 

D.C. Code§ 28-3901(a)(2) provides: 

"[C]onsumer" means a person who does or would purchase, lease (from), 
or receive consumer goods or services, including a co-obliger or surety, or 
a person who does or would provide the economic demand for a trade 
practice; as an adjective, "consumer" describes anything, without 
exception, which is primarily for personal, household, or family use[.] 

D.C. Code § 28-3901(a)(6) provides: 

"[T]rade practice" means any act which does or would create, alter, repair, 
furnish, make available, provide information about, or, directly or 
indirectly, solicit or offer for or effectuate a sale, lease or transfer, of 
consumer goods or services[.] 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether the D.C. Superior Court correctly concluded that Plaintiff may not 

maintain a D.C. CPPA claim on behalf of the "general public" in a claim for money damages 

without meeting the procedural and constitutionally-based requirements of Rule 23. 

2. Whether the District Court, the D.C. Circuit, and the Superior Court correctly 

concluded that business travelers whose hotel stays were for business purposes and paid for by 
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their employer were not engaged in transactions "primarily for personal, household, or family 

use" and thus were not "consumers". engaging in "consumer" transactions who may maintain a 

claim against Marriott under the D.C. CPPA. 

3. Whether the District Court, the D.C. Circuit, and the Superior Court correctly 

concluded, as a matter of choice of law, that the D.C. CPPA does not apply to the claim of a non-

D.C. resident against Marriott - a Delaware corporation headquartered in Maryland - where the 

claim has no connection to Washington, D.C. 

4. Whether the Superior Court properly denied Plaintiffs Motion for Partial 

Summary Judgment in light of the pervasive and basic disputes of fact relating to, among other 

things, the representations made by Marriott. 

STATEMENT OF THE CASE 

A. Procedural History 

On August 23, 2011, Plaintiff filed this lawsuit against Marriott on behalf of himself and 

other "similarly situated" members of the general public, alleging that Marriott's pricing 

practices in its Russian hotel properties violated the D.C. CPPA. See generally Compl, JPA 64-

85. The Complaint vaguely referred to "affected members of the general public," without any 

definition or parameters. JP A 84. Plaintiff expressly disclaimed any intent to seek class 

certification. JP A 67, at if 12. Nevertheless, Plaintiffs Complaint sought relief on behalf of 

"similarly situated" persons and requests a "Rule 23-like" process, including notification, an opt 

out procedure, distribution of damages, and a cy pres mechanism. JP A 84. 

Two of the three named plaintiffs (Marjorie Allen and Geoffrey Faux) dismissed their 

claims voluntarily after discovery made clear that they had stayed at Marriott Russia Hotels 

using Rewards points and had not been impacted in any way by the hotel's internal exchange 

rate. See JPA 887-88. The claim of the remaining plaintiff, Rotunda, was resolved by virtue of 
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the Superior Court's May 9, 2014 Consent Order and Final Judgment, which was dispositive of 

all claims that were, or could have been, asserted by Plaintiff in this action. JPA 15-16. The 

entry of judgment was neither an admission of liability by Marriott nor a determination that 

Plaintiff suffered any damages; nothing contained in the Order is to be considered a finding or a 

determination of liability by Marriott for the underlying claims. Id. at 15. As a result of the 

Order, no named plaintiff has a live and viable individual cause of action in this case. 

On October 31, 2013, the Superior Court dismissed Plaintiffs general public claim with 

prejudice on the grounds that (1) as a matter of law, Plaintiff cannot maintain a claim for money 

damages under the D.C. CPPA on behalf of third-parties without complying with the procedural 

requirements of Rule 23; and (2) Plaintiff "utterly failed to develop a discovery record from 

which an appropriate subset of the general public with viable CPP A claims like his [could] 

reasonably be ascertained." JPA 5-14. Subsequently, on May 9, 2014, the Superior Court 

entered a Consent Order and Final Judgment, disposing of the rest of the case. JP A 15-16. 

B. Prior Shaw Litigation and Relevant Rulings 

1. The District Court's Rulings 

On May 13, 2005, The Cullen Law Firm filed a putative class action complaint in the 

D.C. Superior Court on behalf of Plaintiff Britt Shaw and others similarly situated, alleging, 

among other things, that Marriott violated the D.C. CPP A by its currency conversion practice. 

Shaw v. Marriott Int'l, Inc., 570 F. Supp. 2d 78, 81 (D.D.C. 2008). Marriott timely removed the 

case to District Court. Id. Thereafter, Shaw amended his complaint two times, adding and 

dropping named plaintiffs as the theories for recovery changed. Id. After extensive discovery, 

Plaintiffs and Marriott filed cross motions for summary judgment, along with statements of 

undisputed facts, on June 2, 2008. Id. 
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On August 12, 2008, the District Court granted summary judgment for Marriott on 

Plaintiffs' D.C. CPPA claims. Id. at 89. The Court concluded that corporations and business 

travelers were not "consumers" engaging in "consumer" transactions within the meaning of the 

D.C. CPPA, and, therefore, that their D.C. CPPA claims failed. Id. at 83-86. Specifically, the 

District Court concluded that a plaintiff, whose trip was for business purposes, failed to state a 

cause of action under the D.C. CPPA. Id. at 85-86. As the Court explained, "travel for business 

purposes does not fit within the definition of 'consumer' goods or services set forth in the 

CPPA" - a definition expressly restricted to "goods and services that are 'primarily for personal, 

household, or family use."' Id. at 85. In so holding, the District Court drew on both the plain 

meaning of the D.C. CPPA and decisions of the D.C Court of Appeals and courts within the D.C. 

Circuit to conclude that - "[n]otwithstanding Plaintiffs' creative arguments to the contrary" -

claims "under the CPPA may be brought only by 'aggrieved consumers,' and the claim must 

arise from a 'consumer transaction."' Id. at 83-84 (citations omitted). 

With respect to another plaintiff (Chamess), who was not a resident of the District and 

had no connection to it other than the Shaw lawsuit, the District Court concluded that the D.C. 

CPPA did not apply as a matter of choice of law. Id. at 86-88. Properly applying the "most 

significant relationship" choice of law inquiry, the Court concluded that "Chamess is not among 

the consumers the CPPA was drafted to protect," and that Marriott, a Delaware corporation 

headquartered in Maryland, is not "among the corporations the CPPA was drafted to police." Id. 

at 87. Although the Court's ruling was based on the clear "lack of contacts between the District 

of Columbia and this controversy," the Court also observed that Plaintiffs' claims that Marriott 

had misrepresented its headquarters as being in Washington, D.C. did not establish the "most 

significant relationship" required for application of D.C. law. Id. at 87-88. 

6 
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2. The D.C. Circuit Court's Rulings 

The D.C. Circuit affirmed the trial court's reasoning that the D.C. CPPA protects only 

consumers, i.e. persons who received or demanded goods or services that are "primarily for 

personal, household or family use." Shaw v. Marriott Int'!, Inc., 605 F.3d 1039 (D.C. Cir. 2010). 

Applying D.C. Court of Appeals precedent, the D.C. Circuit concluded that the Act "does not 

reach transactions intended primarily to promote business or professional interests." Id. at 1043. 

As such, a plaintiff, who "stayed in the hotels to further the business purposes of [his] employer" 

- even though the stay involved sleeping and bathing - was not within the class of individuals 

protected by the D.C. CPPA. Id. at 1044. Simply stated, a business traveler who "did not 

engage in consumer transactions within the meaning of the Act" is "not entitled to its 

protections." Id. It is because Shaw lacked any rights under that Act and thus could not have 

suffered any injury-in-fact stemming from a violation of the statute that the Circuit Court held 

that it lacked subject matter jurisdiction over Shaw's claim, requiring remand to the District 

Court, which in tum remanded Shaw's claim to the D.C. Superior Court. Id. 

Applying the "most significant relationship" choice of law inquiry, the D.C. Circuit also 

affirmed the District Court's holding that the D.C. CPPA does not apply to the claim of a non

D.C. resident with no connection to Washington, D.C. against Marriott, a Delaware corporation 

headquartered in Maryland, relating to acts occurring outside of D.C. Id. at 1044-46. Plaintiff 

did not seek en bane review or certiorari as to this holding. 

3. The Superior Court's Rulings 

On remand, the Superior Court held that the D.C. Circuit's determination that "Shaw was 

not a consumer ha[d] preclusive effect" as a result of collateral estoppel and law of the case on 

two grounds: (1) "with respect to the Court's own jurisdiction" and (2) "with respect to the 
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merits of the claim." Shaw v. Marriott Int 'l., Inc., Superior Court of the District of Columbia, 

Case No. 2005 CA 003679 B, Order dated July 13, 2011, at 2. Consequently, the Superior Court 

dismissed Shaw's claim for lack of standing.2 Shaw appealed the Superior Court's order 

granting summary judgment to Marriott. 

4. The D.C. Court of Appeals Rulings 

The D.C. Court of Appeals affirmed the trial court's dismissal of the plaintiffs D.C. 

CPP A claim, holding that Shaw was collaterally estopped from litigating his claim (or that of 

other putative plaintiffs) because he was not a consumer under the D.C. CPPA. Shaw v. Marriott 

Int 'l Inc., No. 11-CV-992, District of Columbia Court of Appeals, March 14, 2013 Opinion at 4-

5. Plaintiffs subsequent motion for en bane review of the Court of Appeals decision was denied 

unanimously on April 24, 2013. Shaw v. Marriott Int'/ Inc., No. l 1-CV-992, District of 

Columbia Court of Appeals, April 24, 2013 Order at 1. 

STATEMENT OF FACTS 

A. General Information Regarding Marriott And Its Russia Hotels 

Marriott is a hospitality company with more than 2,900 lodging properties in the United 

States and 67 other countries and territories. JPA 206. Marriott is incorporated in Delaware. Id. 

Its headquarters and principal place of business are in Bethesda, Maryland. Id. Marriott does 

not maintain a corporate office in the District of Columbia. Id. 

2 In so holding, the Court did not reach Marriott's arguments that, under applicable choice-of-law 
principles, it was entitled to summary judgment because Shaw's transaction had no connection to 
the District of Columbia and therefore could not meet the "most significant relationship" test. 
Shaw v. Marriott Int'/., Inc., Superior Court of the District of Columbia, Case No. 2005 CA 
003679 B, Order dated July 13, 2011, at 2. ("I am going to assume for purposes of argument, the 
choice of law issue here although I think that probably defendants are correct about it, I don't 
think that I need to reach it."). 

8 
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The seven hotel properties affiliated with Marriott and relevant to this litigation are 

located in Russia (collectively, the "Marriott Russia Hotels"). JPA 156. Four of these hotels -

the Renaissance Moscow, the Renaissance Samara, the Renaissance St. Petersburg Baltic, and 

the Courtyard Moscow - are managed, but not owned, by Marriott and have been since they 

opened for business ("Marriott Managed Hotels"). JPA 157. The remaining three hotels - the 

Moscow Marriott Grand, the Moscow Marriott Royal Aurora, and the Moscow Marriott 

Tverskaya - are franchised hotels that are neither owned nor managed by Marriott ("Marriott 

Franchised Hotels"), but are, and have been since opening, owned and managed by wholly

owned subsidiaries of Interstate Hotels and Resorts, Inc. ("Interstate"). JPA 157, 207. Marriott 

does not own or control Interstate, and Interstate entities are solely responsible for establishing 

all room prices and other hotel charges at the Marriott Franchised Hotels, including internal 

exchange rates. JP A 207. 

As with all Marriott-affiliated hotels, the local management set their own room rates and 

decided whether to quote room rates in U.S. dollars or in another currency. Id. Local 

management input this information into Marriott's worldwide automated reservation system, 

called MARSHA. Id. Numerous different reservation channels - most of which are not owned 

or controlled by Marriott (e.g., travel agents and travel web-sites) - could access the information 

in MARSHA to assist prospective guests in making reservations. JPA 207-08. 

B. Currency Exchange Practices In Russia And At The Marriott Russia Hotels 

Until June 2004, Russian law required that services purchased in Russia, including hotel 

lodging, be paid for only in rubles. JPA 208. To comply with this requirement during the time 

that the Marriott Russia Hotels quoted prices in U.S. dollars, at check-out, the hotels translated 

the quoted U.S. dollar price into a price in a monetary unit referred to as a "currency unit." Id. 
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One currency unit always equaled one U.S. dollar, so the price in currency units always equaled 

the price quoted in U.S. dollars. Id. The currency unit price was converted into a price in rubles 

using a hotel exchange rate set by the local hotel management. Id. 

During the time that the Marriott Russia Hotels converted price quotes in U.S. dollars 

into rubles using an internal exchange rate, virtually all hotels and businesses in Russia that 

quoted prices for goods or services in U.S. dollars also followed this practice, which grew out of 

the volatility of the ruble after the disintegration of the Soviet Union. Id. At all times, the 

Marriott Russia Hotels conspicuously displayed the applicable exchange rates on the hotel 

premises and disclosed the rate on guests' bills. JPA 167-68. Likewise, the registration cards 

that guests signed at check-in at the Marriott Russia Hotels stated that the room prices were in 

currency units. Id. In addition, the Marriott Russia Hotels provided information about hotel 

exchange rates on written reservation confirmations for some hotels since at least 2002, during 

the reservation process for all Marriott-controlled reservation channels since 2005, and when 

asked or questioned by customers throughout the period of the exchange rate practice. See, e.g., 

JPA 167-68, 198. Simply stated, there is no evidence to support Plaintiffs claim that Marriott 

deliberately set forth on a "scheme"3 to deceive its customers. 

The Marriott Russia Hotels no longer quote room prices in U.S. dollars; rather, all seven 

of the hotels now quote room prices in rubles. JPA 208. Six of the Marriott Russia Hotels 

3 Plaintiff misrepresents in his brief that the United States Court of Appeals for the District of 
Columbia Circuit characterized Marriott's actions as a "scheme." See App. Br. at 9 ("The D.C. 
Circuit described the "scheme by Marriott International to overcharge guests at its Russian hotels 
this way ... "). In fact, the only time the D.C. Circuit used the word "scheme" was when it 
restated what Plaintiffs had alleged. Shaw v. Marriott Intern., Inc., 605 F.3d 1039, 1041 (D.C. 
Cir. 2010) ("The plaintiff~ allege a scheme by Marriott International to overcharge guests at its 
Russian hotels."). 
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ceased quoting prices in U.S. dollars no later than December 2006, and the remaining hotel did 

so as of January 2008. Id. 

C. Plaintiff Donald Rotunda 

Plaintiff Rotunda is a District of Columbia resident and a graduate from the London 

School of Economics. JP A 209. Plaintiff has been employed in both the public and private 

sectors in the areas of public relations, economics, and consulting. JP A 209. 

Since 2000, Plaintiff has made at least four trips to Russia (in 2000, 2003, 2004, and 

2005), during which he spent a total of nearly 70 days in the country. Id. The hotel stay that 

forms the basis of Plaintiffs claim against Marriott occurred during a two-week trip he took to 

Moscow and St. Petersburg in 2003, in which Plaintiff stayed at the Marriott Moscow Grand 

from March 27-31, 2003. Id. 

Plaintiff made his reservation for the Moscow Grand via Marriott's toll free reservation 

line in late February 2003. JPA 201, 209. On February 26, 2003, Plaintiff received an e-mail 

confirmation from the Moscow Grand for his upcoming hotel stay. Id. The e-mail confirmation 

stated that Plaintiffs room price was USD $299.00 per night for the nights that would not be 

paid with Marriott Rewards points. Id. Although he did not retain his bill, Plaintiff claims that 

when he checked out of the Moscow Grand, he was "charged more than the price quoted" in the 

e-mail confirmation that he had previously received. JP A 209-10. 

There is no record evidence supporting the ruble per unit charge was applied to 

Rotunda's final hotel bill. Likewise, there is no record to establish the dollar-to-ruble conversion 

rate applied to Rotunda's bill - let alone that such a rate was in excess of the Central Bank rate. 

In fact, Plaintiff has no knowledge or documentation of the exchange rate that was applied to his 

bill. JPA 202-3, 209-10. 
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Plaintiff admitted that he did not expect to pay his hotel bill in U.S. dollars at check out, 

as he had paid all hotel bills in rubles during his previous trips to Russia. JP A 202 (Rotunda was 

"not aware of Russian hotels accepting U.S. dollars to pay hotel bills" and "believe[d] Russian 

law required that all payments (and thus all charges) be made in Rubles."). In fact, Plaintiff did 

not expect to pay the Central Bank rate when charges in U.S. dollars were converted to a price in 

rubles; he acknowledged that there is always some variance in the exchange rate process and that 

he expected there to be a "reasonable ballpark" for currency conversion. Id. 

SUMMARY OF THE ARGUMENT 

Plaintiff has expressly disclaimed any intention to seek class certification. However, 

without meeting the requirements of Rule 23 and obtaining class certification, Plaintiff cannot 

seek damages on behalf of third-parties who are not before the Court.4 These requirements are 

rooted in the due process rights of both the Defendant and absent third-parties, and procedural 

efficiency for the Court. Neither the text of the D.C. CPPA, nor its legislative history, support 

Plaintiffs claim that the Council intended to abrogate Rule 23 for damages claims in 

representative actions. None of the cases Plaintiff cites in support of this extreme position are 

applicable. The only two courts that have actually addressed it-the trial court below and the 

Margolis court-have both held that a Plaintiff may not seek damages on behalf of absent third-

parties without certifying a class. Plaintiff provides no persuasive reason for this Court to allow 

Plaintiff to proceed on his damages claims on behalf of an amorphous "general public" without 

complying with class certification requirements. 

4 Plaintiff only seeks monetary damages in this case. Plaintiff does not seek injunctive relief, nor 
would it be appropriate, as the currency conversion practice about which Plaintiff complains has 
been discontinued for years. 
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Further, under the plain language of the D.C. CPPA, as confirmed by interpretative case 

law, the D.C. CPPA applies only to transactions primarily for "personal, household, or family 

use." D.C. Code § 28-3901(a)(2). As the Superior Court, District Court, and D.C. Circuit have 

concluded, transactions for business purposes are not the proper subject of a D.C. CPPA claim. 

Rotunda's argument that business transactions are covered misreads inapplicable provisions of 

the D.C. CPPA and ignores on-point statutory provisions; misconstrues case law from this Court 

and the D.C. Circuit; and ignores on-point case law from other jurisdictions with similar statutes. 

Rotunda's accusations that the courts who ruled contrary to his argument ignored relevant case 

law are meritless. Each of the courts that ruled against the claims of Rotunda and his 

predecessor Shaw carefully analyzed the governing statute and precedent and reached the correct 

legal conclusion that his claim must be rejected because business transactions are not covered by 

the D.C. CPP A. 

As a matter of choice of law, the D.C. CPPA does not apply to the stays of non-D.C. 

residents in a Russian hotel. Marriott is a Delaware corporation headquartered in Maryland. The 

D.C. Circuit, District Court, and Superior Court properly and unanimously concluded that the 

lack of connection between D.C. and such a dispute demonstrates that D.C. does not have the 

"most significant relationship" to the underlying claims. The same analysis applies with equal 

weight for members of the general public with no connection to the District. 

Finally, the Superior Court's denial of Plaintiffs Motion for Partial Summary Judgment 

was proper because there were "numerous genuine issues of material fact in dispute" relating to, 

among other things, whether the Plaintiff could even prove his claim under D.C. Code § 28-

3904(h). JPA 3-4. The record is replete with these material disputes of fact-even the most 

basic ones relating to pricing disclosures and representations to Marriott guests were neither 

13 

I 
~ 
j 



undisputed nor uniform. JPA 155-203. Further, any effort to seek a merits-based determination 

of Rotunda's claim is moot by virtue of his consent judgment which extinguished his dispute. 

STANDARD OF REVIEW 

Marriott does not dispute Plaintiffs description of the applicable standard of review. 

Where, as here, the Court is asked to review a question of statutory construction, the Court will 

apply the de nova standard of review to the Superior Court's grant of summary judgment. 

Richman Towers Tenants' Ass'n, Inc. v. Richman Towers LLC, 17 A.3d 590, 609 (D.C. 2011) 

(citing Wemhoffv. Dist. of Columbia, 887 A.2d 1004, 1007 (D.C. 2005)). 

Further, this Court may affirm the Superior Court's grant of summary judgment to 

Marriott "on any basis supported by the record." Wilburn v. District of Columbia, 957 A.2d 921, 

923 (D.C. 2008) (quoting Carney v. American Univ., 151 F.3d 1090, 1096 (D.C. Cir. 1998)); see 

also Pietrangelo v. Wilmer Cutler Pickering Hale & Dorr, 68 A.3d 697, 711 n.10 (D.C. 2013) 

("Where there will be no procedural unfairness, we may affirm a judgment on any valid ground, 

even if that ground was not relied upon by the trial judge or raised or considered in the trial 

court." (internal citation omitted)); Richman Towers, 17 A.3d at 609 (affirming grant of 

summary judgment based on issue raised for first time on appeal under a de novo standard of 

review). 

ARGUMENT 

I. PLAINTIFF IS NOT ENTITLED TO RECOVER DAMAGES ON BEHALF OF 
THE "GENERAL PUBLIC" WITHOUT MEETING THE REQUIREMENTS OF 
RULE23 

A plaintiff may not pursue money damages on behalf of the general public unless that 

plaintiff has satisfied the requirements for class actions set forth in Rule 23 of the Superior Court 

Rules of Civil Procedure. To do so otherwise would risk harm to absent third-parties, who 

would not be provided with notice of the action or the opportunity to opt out or object. It would 
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also risk violating the due process rights of the defendant, who might become bound to pay 

money to absent third-parties who would not themselves be bound by the judgment, who might 

not be entitled to recovery under the D.C. CPPA, and whose rights under the Act may not have 

been violated. And, absent Plaintiffs compliance with Rule 23's manageability, typicality, and 

predominance standards, courts might be forced to adjudicate an endless series of individual fact 

issues for thousands of members of the "general public." Simply put, and as the Superior Court 

forewarned, it would allow Plaintiff "to accomplish indirectly what [he] could not do directly."5 

JPA 5. Therefore, as both the trial court and the only other court to consider this.issue correctly 

found, Plaintiff is barred from seeking damages for anyone other than himself. JPA 5-14; 

Margolis v. U-Haul Int'/, Inc., 2009 WL 5788369 (D.C. Super. 2009). 

Plaintiff consistently conflates the Act's standing provisions with the procedural hurdles 

necessary to obtain various types of relief, and this mistake leads to his pervasive misreading of 

the text and legislative history of the Act. While it is true that the Act permits individuals and 

non-profits standing to seek damages and restitution on behalf of the general public under certain 

circumstances, it does not provide that they may do so without complying with Rule 23, a 

background procedural rule that applies to all claims unless expressly overridden by the Council. 

In fact, not one word of the Act's text, nor the legislative history of either the 2000 or 

5 Plaintiff has disclaimed any intent to comply with Rule 23's class certification requirements. 
See JP A 67, at if 12 ("The Plaintiffs do not seek certification under Rule 23 of the District of 
Columbia Rules of Civil Procedure."). Plaintiffs express and unequivocal statement not to 
pursue class certification was a considered strategy determination in response to the Shaw case in 
which Marriott highlighted the obvious class deficiencies. A class definition for this case is 
unworkable because its membership is not ascertainable short of a complex and impermissible 
hearing on the merits of each class member's claim. The breadth of the representative general 
public attempts to mask individualized issues in an attempt to gloss over fatal deficiencies in, 
inter alia, commonality, predominance, manageability, and superiority. 
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(inapplicable) 2012 amendments, supports Plaintiffs claim that the Council intended to abrogate 

Rule 23 for damages claims in representative actions. 

The trial court correctly recognized that a "general public" action in which an individual 

seeks damages on behalf of unknown third-parties without any of the procedural protections 

required by Rule 23 would present insurmountable (and potentially unconstitutional) problems 

for the absent third-parties, the defendant, and the Court. JP A 8. The trial court found Margolis, 

the only other case that addresses this issue, persuasive. In Margolis, the court considered 

whether plaintiff, without invoking or complying with the requirements for class actions, could 

bring a claim for damages on behalf of absent third-parties under the D.C. CPP A. Margolis, 

2009 WL 5788369 at * 1. Like Rotunda's complaint, the Margolis complaint alleged damages on 

behalf of Margolis individually and as a representative of others similarly situated but "was not 

formally framed as a class action and did not include the class action allegations required by 

Rule 23." Id. U-Haul moved to dismiss, arguing that Margolis could not bring a claim for 

money damages on behalf of third-parties under the D.C. CPPA unless he satisfied Rule 23's 

requirements. 

The Margolis court observed that "nothing in the [D.C. CPPA] indicates that the Superior 

Court Rules of Civil Procedure are inapplicable to representative actions for damages under the 

CPP A or that a claim for money damages on behalf of third-parties need not proceed in 

accordance with Rule 23." Id. at *4. To the contrary, the court noted, "Rule 1 provides that the 

'Rules [of Civil Procedure] govern the procedure in all suits of a civil nature in the Civil 
i 

l Division of the Superior Court of the District of Columbia whether cognizable as cases at law or 

in equity."' Id. The court also observed that "in a representative action, some measure of due 

process plainly is necessary to prevent harm to absent third-parties," id. (quoting Philips 
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Petroleum Co. v. Shutts, 472 U.S. 797, 811-12 (1985)), and pointed out that "nothing in the D.C. 

CPP A itself indicates that the provision permitting representative actions should be interpreted so 
, 

as to eliminate Rule 23 in a case where a plaintiff is seeking money damages on behalf of 

otherwise unrepresented third-parties." Id. For these reasons, the court dismissed Margolis' 

claim for damages on behalf of the "general public." Id. at *3. 

As the court held in Margolis, there are good reasons, rooted in due process, why a 

Plaintiff must satisfy class action requirements as a prerequisite to recovering damages on behalf 

of absent third-parties. Rule 23 protects the rights of unnamed plaintiffs in a class action, for 

example, by requiring that the person purporting to represent and bind a class demonstrate that 

he is an adequate and typical representative, by providing absent class members notice of the 

action and an opportunity to opt out to pursue their own claims if they so choose, and by 

allowing them to object to any proposed settlement of their claims if they remain part of the l class. See Margolis, 2009 WL 5788369, * 12 (stating that "some measure of procedural due 

process plainly is necessary to prevent harm to absent third-parties") (citing Phillips Petroleum 

Co. v. Shutts, 472 U.S. 797, 811-12 (1985)). None of these safeguards exists in a representative 

action for money damages. 

Requiring class certification as a prerequisite to recovery of damages on behalf of absent 

third-parties also protects the due process rights of the defendant, who otherwise might become 

bound to pay money to absent third-parties who would not themselves be bound by the 

judgment. Phillips Petroleum Co., 472 U.S. at 805 ("Whether it wins or loses on the merits, 

[defendant] has a distinct and personal interest in seeing the entire plaintiff class bound by res 

judicata just as [defendant] is bound"). Rotunda purports to represent individuals from all over 

the world, and the vast majority of those individuals either have no rights under the Act (for 
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instance, because they stayed at Marriott Russia Hotels on business or because they are not 

residents of the District of Columbia), or have no plausible claim against Marriott (for instance, 

because they received no representations from Marriott or their claim against Marriott has been 

dismissed previously with prejudice). See, infra, Sections II and III. Lumping all of these 

individuals in a representative action and awarding them damages without the Court scrutinizing 

their inclusion under the rigorous Rule 23 standards would violate Marriott's due process rights. 

In addition to protecting the rights of the parties, Rule 23' s procedures also protect the 

resources of the Court, for instance, by ensuring that it need not certify a class for which it will 

need to engage in an endless series of mini-trials to adjudicate individualized factual issues. 

Margolis is the only previous District of Columbia case that has addressed these issues, and it 

correctly held that a plaintiff claiming money damages under the D.C. CPPA on behalf of third

parties must comply with Rule 23's class certification requirements. Margolis, 2009 WL 

5788369 at *9. 

Plaintiff asks this Court to reject the rationale of Margolis and the court below, but 

articulates no persuasive reason to do so. Plaintiff argues that the plain language of the D.C. 

CPP A provides no procedural restriction in recovering damages on behalf of the general public. 

Plaintiffs plain language argument is wrong and beside the point. The D.C. CPPA is a 

substantive law that provides certain rights and remedies, but it does not override the 

longstanding rules of civil procedure that apply to all causes of action. The court in Margolis, 

dispatching the very same plain language argument made by the plaintiff in that case, noted that 

there is not one word in the Act or its legislative history that suggests an intent to so radically 

alter the long-standing, due process-rooted protections provided by Rule 23 where a plaintiff 

seeks damages on behalf of absent third-parties. "Nothing in the CPP A itself indicates that the 
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provision permitting representative actions should be interpreted so as to eliminate Rule 23 in 

cases where a plaintiff is seeking money damages on behalf of otherwise unrepresented third

parties." Margolis, 2009 WL 5788369 at *5; see also id. at *7 ("Notably, there is no mention 

either in the Bar Report or in any of the available legislative history of suits for money damages 

under the CPP A on behalf of third-parties"). 

The trial court below similarly noted that the legislative history of the 2000 Amendments 

to the D.C. CPPA "is silent" on the question of whether a plaintiff may recover damages on 

behalf of the general public without complying with Rule 23, but that "the Council is presumed 

to legislate with knowledge of the applicable Civil Rules, and there is no reason to assume the 

Council did not expect and intend the Rule 23 procedural requirements to apply to a CPP A claim 

for money damages brought by an individual on his own behalf and on behalf of similarly 

situated members of the general public, particularly where those requirements are rooted in due 

process considerations." JPA 8, n.4. Similar to Plaintiffs argument here, the plaintiff in 

Margolis suggested that the court might create other procedures to protect absent third-parties, 

but the court correctly found that "there is nothing in the statute that suggests that the Court 

should ignore Rule 23 and instead make up new rules in CPP A representative actions for 

damages." Margolis, 2009 WL 5788369 at *5. 

The cases Plaintiff cites stand for the unremarkable and undisputed proposition that 

representative actions are not the same as class actions. These cases provide no support for 

Plaintiffs conclusory leap that one may represent and seek damages on behalf of absent third

party members of the general public without certifying a class. For example, Plaintiff is wrong 

in claiming that National Consumers League v. General Mills, Inc. rejected "the basis for the 

Margolis ruling." Pl. Br. at 26; see JPA 8 (Superior Court: "Nothing in the General Mills 
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opinion cases doubt on the correctness of Judge Bartoffs ruling in Margolis that a CPPA claim 

for money damages brought by an individual on behalf of himself and other similarly situated 

members of the general public is in essence a class action, whether pled as such or not, and must 

satisfy the requirements of Rule 23.") (footnote omitted). General Mills, which found the 

Margolis opinion "distinguishable," stands for the unremarkable proposition that a representative 

action under the D.C. CPPA that does not include class action allegations is not the same as a 

class action or a mass action under a Class Action Fairness Act removal analysis. General Mills, 

680 F. Supp. 2d 132, 139 (D.D.C. 2010).6 

The fact that the federal district court in General Mills found that the plaintiff had not 

pled a class action or mass action says nothing concerning whether the plaintiff could have or 

should have been permitted to pursue damages on behalf of third-parties without first certifying a 

class, a question of District of Columbia law that was not before the federal court and on which it 

could not bind this Court in any event. The defendant in General Mills sought review of the 

district court's remand order, and in denying the petition, the D.C. Circuit made quite clear that 

the determination of whether a plaintiff seeking damages on behalf of third-parties must meet 

class certification requirements is a matter of D.C. law and properly decided by the District of 

Columbia courts, not by the federal courts. In re: General Mills, Inc., 2010 U.S. App. LEXIS 

13195 (D.C. Cir. 2010) ("It is unclear as a matter of District of Columbia law whether 

respondent's D.C. Consumer Protection Procedures Act 'private attorney general' action must be 

6 The General Mills court found Margolis distinguishable because in Margolis the plaintiff had 
brought his claim for damages "on behalf of 'others similarly situated,"' whereas the plaintiff in 
General Mills had not. General Mills, 680 F. Supp. 2d at 137. Notably, here, Plaintiff seeks 
money damages "individually and for all others within the general public similarly situated," 
JP A 84, thereby making his claims entirely comparable to those in Margolis where the court said 
plaintiffs damages claims could not be maintained without compliance with Rule 23 's class 
certification requirements. Margolis, 2009 WL 5788369 at *5. 
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litigated as a class action under Rule 23. Accordingly, the District of Columbia courts should 

determine how this action should proceed.") (citing In re U-Haul Int'!, Inc., 2009 WL 902414 

(D.C. Cir. April 6, 2009), in which the D.C. Circuit also denied an appeal of a district court 

remand order and noted that the question of Rule 23 's applicability in D.C. CPPA damages suits 

was for the D.C. courts to determine; on remand, the Superior Court resolved the question in 

Margolis). 7 No District of Columbia court that we are aware of has ever permitted the recovery 

of damages on behalf of absent third-parties in a representative action without a certified class. 8 

7 The other federal cases Plaintiff cites also stated the obvious - that a representative action and 
class action are not the same thing - in remanding a general public action to the Superior Court, 
because removal had been predicated at least in part on CAFA. See Breakman v. AOL LLC, 545 
F. Supp.2d 96, 101 (D.D.C. 2008) (remanding case removed pursuant to CAFA because 
Complaint did not allege class action); Zuckman v. Monster Bev. Corp., 958 F.Supp.2d 293, 305 
(D .D. C. 2013) (court can't exercise jurisdiction pursuant to CAF A because no class action 
alleged; whether plaintiffs case "'must' be litigated" as a class action "is a merits question to be 
assessed at the motion to dismiss stage" on remand); Nat 'l Consumers League v. Flowers 
Bakeries, LLC, 2014 U.S. Dist. LEXIS 48221, *23 (D.D.C. Apr. 8, 2014) (removal is not 
permitted under CAF A's class action provision for actions brought solely as representative 
actions under the D.C. CPPA); Nat'! Consumers League v. Bimbo Bakeries USA, 2014 U.S. Dist. 
LEXIS 78448, *22-27 (D.D.C. June 4, 2014) (same). Not one of these cases even remotely 
suggests that a plaintiff is entitled to seek damages on behalf of absent third-parties in a 
representative action without satisfying class action requirements; that question of District of 
Columbia law was not even presented in those cases. Where the federal courts discussed the 
issue, like the D.C. Circuit in General Mills, they explicitly acknowledged it was an issue for the 
D.C. courts which was not relevant to their holding. See Zuckman, 958 F.Supp.2d at 305 
("Perhaps - if other D.C. local courts follow the Margolis decision - Zuckman's damages claim 
on behalf of the general public will be dismissed because he did not file his action under rule 
23."). To cite these cases as if they contradict the holding of Margolis is disingenuous at best. 

8 Specifically, we have located only six D.C. cases involving a group claim in which a plaintiff 
opted to bring his case as one on behalf of the "general public" without express class action 
allegations. Of those six, four were dismissed - either voluntarily, National Consumer League 
v. General Mills, Inc., 680 F. Supp. 2d 132 (D.D.C. 2010), or on motion, Breakman v. AOL, 
LLC, 545 F. Supp. 2d 96 (D.D.C. 2008), Margolis v. U-Haul Int'!. Inc., 2009 WL 5788369 (D.C. 
Super. 2009), Silvious v. Ungar Food Products, Inc., 2010 WL 3324747 (D.D.C. 2010); one was 
referred to arbitration, Stein v. American Express Travel Related Services, 813 F. Supp. 2d 69 
(D.D.C. 2011); and one was settled, Mostofi v. Network Capital Funding Corp., 798 F. Supp. 2d 
52 (D.D.C. 2011). Moreover, of these six cases in which the styling of the case was discussed, 
the court either deemed the case to be a class action despite express pleading to the contrary (as 
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The other cases upon which Plaintiff relies prove Marriott's point. Boyle v. Gira!, 820 

A.2d 561 (D.C. 2003), provides Plaintiff no support because it was a class action. Id. at 563. 

Plaintiffs citation to the California case Kraus v. Trinity Management Services, Inc., 999 P. 2d 

718 (Cal. 2000), is similarly off-base. Pl. Br. at 28-29. In Kraus, the California Supreme Court 

held that a plaintiff could not seek monetary recovery into a "fluid recovery fund," i.e., a cy pres 

fund, without certifying a class: 

We are asked to decide whether, in an action that is not certified as 
a class action, but is brought on behalf of absent persons by a 
private party under the unfair competition law (UCL) ... the court 
may order disgorgement into a fluid recovery fund, and whether 
permitting such UCL action denies due process to the defendants. 
We conclude that disgorgement into a fluid recovery fund is not a 
remedy available in such representative UCL actions .... 

Kraus, 999 P. 2d at 721 (citation omitted).9 Contrary to Plaintiffs assertion that Kraus 

"rejected" defendants' due process concerns, Pl. Brief at 30, the California court did not 

ultimately reach the due process issue, because it held that the cy pres remedy is not available 

absent a certified class, and in fact recognized that "allowing fluid recovery in representative 

UCL actions" where there is no certified class "might implicate the due process concerns raised 

by defendants." Id. at 732. Moreover, as the Margolis Court noted in rejecting the same 

argument by Plaintiff there, California's experience "is inapposite to the issues presented here, 

not only because the provisions of the UCL that provided for representative actions were 

repealed, but because that statute (when it was in effect) did not apply to claims for money 

in Silvious) or held that the plaintiff could not pursue a representative action without satisfying 
Rule 23 (as in Margolis). 
9 A "fluid recovery fund" is the same thing as a cy pres fund. Kraus, 999 P. 2d at 725 ("'[T]he 
term 'fluid recovery' refers to the application of the equitable doctrine of cy pres in the context 
of a modem class action.'") (citations omitted). 
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damages." Margolis, 2009 WL 5788369 at *8. In contrast, the D.C. CPPA does provide for 

money damages, and Rotunda is seeking money damages on behalf of hundreds of thousands of 

people worldwide. The trial court, as did the court in Margolis, correctly held that he cannot do 

that without complying with the due process and manageability constraints imposed by Rule 23. 

Plaintiff reliance on an amicus brief submitted by the District of Columbia in the Grayson 

v. AT&T case, as supposed support for his claim that the Court may distribute damages to absent 

third-parties in a general public action without any due process concerns, is likewise misplaced. 

Pl. Br. at 29. Plaintiff neglects to mention that the District of Columbia's position, consistent 

with the reasoning of the Court in Margolis, was that "[d]ue process does not allow a 

representative action on behalf of the general public to bind individual members of the general 

public without either class action-style procedural protections or express consent to be bound." 

Brief for the District of Columbia as Amicus Curiae in Support of Appellees, Grayson v. AT&T, 

D.C. Court of Appeals, No. 07-CV-001264 (May 5, 2010) at 15. 10 

Without any legal precedent to support his argument, Plaintiff erroneously argues that the 

legislative history of the 2000 amendments to the D.C. CPPA, as well as recommendations by a 

D.C. Bar committee, support his claim that complying with Rule 23's requirements in damages 

actions under the Act is optional. Pl. Br. at 19-21. There is not one word in either the legislative 

10 Plaintiff asserts that due process concerns associated with binding absent parties in D. C. CPP A 
actions brought by private plaintiffs "are similar to those brought by the Attorney General under 
D.C. Code § 28-3909," which authorizes the Attorney General to seek restitution (as opposed to 
damages) on behalf of individual citizens. Pl. Br. at 29. This is not so. The Attorney General 
has parens patriae authority that private citizens do not have, and where the Attorney General 
seeks to use its parens patriae authority to recover and distribute damages to individual citizens, 
procedures similar to Rule 23 must be utilized to protect the rights of absent class members to 
receive notice and opt out. See, e.g., D.C. Code Ann. § 28-4507(c) (providing that where the 
Attorney General uses parens patriae authority to recover antitrust damages on behalf of 
individual citizens of the District, it must, pursuant to court direction, provide adequate notice to 
the affected citizens and provide them an opportunity to opt out). 
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history of the 2000 amendments or in the cited bar committee report that suggests or 

recommends that the 2000 amendments should or were intended to override the procedural 

requirements of Rule 23 in damages actions. As even the portions quoted by Plaintiff reflect, see 

Pl. Br. at 20, the legislative history and D.C. bar committee report emphasize expanding the 

standing of individuals and organizations to seek injunctions and other equitable relief prior to 

the public being harmed, not any procedural expansion of the right of an individual to obtain 

damages on behalf of the general public without obtaining class certification. See, e.g., JPA 235, 

Memorandum from Councilmember Sharon Ambrose ("The CPP A amendments would also 

provide public interest organizations and individuals additional abilities to take consumer 

protection actions in the public interest to stop fraudulent conduct when an unlawful trade 

practice comes to their attention."); JPA 224, "Consumer Protection in the District of Columbia 

Following the Suspension of DCRA Enforcement of the Consumer Protection Procedures Act," 

(noting existing right of consumers to seek damages under a private right of action is insufficient 

because "[i]t does not explicitly empower consumers to obtain injunctive relief to stop a known 

fraudulent practice from continuing to cause damage; nor to bring an end to fraudulent 

misrepresentations."). 

Nor does the legislative history to the inapplicable 2012 Amendments to the D.C. CPPA 

support Plaintiffs novel reading of the Act. Again, Plaintiffs cited passages from the legislative 

history emphasize that the Council sought to clarify who had standing to sue under the D.C. 
; 

CPP A. Pl. Br. at 21-22. In particular, the Council wanted to preserve and protect the rights of I 

~ non-profits to sue for D.C. CPPA violations (whether or not the organizations themselves had 

been harmed), but in no way suggested an intent to change the Civil Rules to create a substantial, 

and probably unconstitutional, short-cut for an individual to seek damages on behalf of third-
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parties without complying with Rule 23 protections. JP A 762, Report on the Consumer 

Protection Amendment Act of 2012 ("in the wake of ... Grayson," Council sought to 

"illuminate[] the differing situations in which consumers or organizations acting on behalf of 

consumer interests might have standing to sue under the act.") (emphasis added). Nothing in the 

2012 legislative history says anything whatsoever about the Council repealing Rule 23 in general 

public actions. Notably, the Margolis case was decided in 2009, and there is not one word in the 

2012 legislative history that suggests that the Council disagreed with that decision or intended 

the 2012 Amendments to legislatively overturn it. 11 

Plaintiff made a conscious strategy determination not to seek class certification in this 

case. JP A 67 ("The Plaintiffs do not seek certification under Rule 23 of the District of Columbia 

Rules of Civil Procedure."). This is not surprising given the myriad class deficiencies 

highlighted in the Shaw case and evident in Rotunda. See JP A 13 (Superior Court: "The 

overarching point is that the members of the general public who would have valid individual 

claims under the CPP A is a finite class, which Plaintiff is unable to identify from available data 

11 Plaintiff also claims that the 2012 Amendments "remove[] any question as to the availability 
of damages in suits on behalf of the general public." Pl. Br. at 23. But, even if the Amendments, 
which the Council enacted years after the alleged conduct in this case, applied retroactively 
(which they do not), Plaintiff's argument misses the point. Marriott does not question the 
availability of damages in suits on behalf of the general public; rather, the point is that an 
individual may not seek such damages without complying with Rule 23, the conclusion correctly 
reached by the trial court and the court in Margolis. 

Nat'/ Consumers League v. Doctor's Associates, Inc., 2013 CA 006549 B (D.C. Superior 
Court Sept. 12, 2014), Pl. Br. Addendum, is not to the contrary. In that case, the court rejected 
defendant's arguments that a public interest organization could not seek damages on behalf of 
consumers in a representative capacity, because the Act only permitted the payment of damages 
"to the consumer," and because public interest organizations were limited to seeking only 
restitution under the Act. Id. at 15-16 (Pl. Addendum at 26-27). But the issue of whether a 
public interest organization - let alone an individual - could pursue damages on behalf of absent 
third-parties without complying with Rule 23 was not presented, and the court's ruling does not 
address that issue in any way. The court's opinion does not even cite Margolis. 
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and cannot be identified without extensive individualized discovery of virtually every potential 

class member."); JPA 14 (finding that "Plaintiff has made no attempt to comply with Rule 23 

and has utterly failed to develop a discovery record from which an appropriate subset of the 

general public with viable CPPA claims like his can reasonably be ascertained"). Plaintiff 

should not be permitted to evade class certification requirements and seek damages on behalf of 

absent third-parties through a less rigorous, ad hoc procedural device. JPA 13-14 (recognizing 

that Plaintiff misinterprets the scope of the D.C. CPPA in an effort to "to bypass this case 

management morass. But Plaintiff is arguing for the CPP A he would like to have, not the one 

the Council has enacted."). Plaintiff should not be permitted to seek monetary damages beyond 

his own claim. 

II. ANY "GENERAL PUBLIC" CANNOT INCLUDE BUSINESS TRAVELERS 

Even if this Court were to hold that Plaintiff may pursue monetary damages on behalf of 

the general public without satisfying Rule 23, the scope of any "general public" for purposes of 

this case has been circumscribed by the Act and case law. Plaintiff seeks to define the "general 

public" in this case to include "consumers" to whom the protections of the D.C. CPPA do not 

apply-namely, business travelers. 12 Prior court rulings in this case and in the predecessor Shaw 

litigation already have held definitively that the D.C. CPP A does not apply to claims of business 

travelers whose hotel stays were for business purposes and paid for by an employer, thus 

meaning they were not "consumers" engaging in "consumer" transactions. As the Superior 

Court correctly noted: "Plaintiff asks this court to ignore the express holdings of the two federal 

12 This broadly defined "general public" is not only contrary to the terms of the statute and legal 
precedent, but also would have the effect of reviving the claims of named plaintiffs who were 
dismissed from the predecessor Shaw litigation. 
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courts in Shaw ... [b ]ut he has offered no reason why this court should reject those decisions 

other than the fact that Plaintiff does not agree with them." JPA 9. 

The D.C. CPPA, under its plain language and as confirmed by interpretative case law, 

applies only to transactions primarily for "personal, household, or family use." D.C. Code§ 28-

3901(a)(2). The transactions of a business traveler are not the proper subject of a D.C. CPPA 

claim. Four different D.C. Courts - the United States District Court for the District of 

Columbia, the United States Court of Appeals for the D.C. Circuit, the D.C. Superior Court and 

the D.C. Court of Appeals - concluded in carefully crafted written opinions that a business 

traveler, who used a hotel to sleep and bathe, Pl. Br. at 31, 35, is not a "consumer," did not 

engage in a "consumer transaction" within the meaning of the Act, and is not entitled to pursue 

his claims under the Act. Shaw v. Marriott Int'l, Inc., 570 F.Supp.2d 78, 89 (D.D.C. 2008); 

Shaw v. Marriott Int'!, Inc., 605 F.3d 1039 (D.C. Cir. 2010); Shaw v. Marriott Int'!, Inc., Case 

No. 2005 CA 003679 (D.C. 2011); Shaw v. Marriott Int'!, Inc., Case No. 11-CV-992 (D.C. 

March 14, 2013) at 4-5; Rotunda v. Marriott Int'!, Inc., Case No. 2011 CA 006829 (D.C. 2013). 

This Court should reject Plaintiffs demands to revisit and undo this analysis on the same 

grounds. To do otherwise would misread the D.C. CPPA; ignore on-point statutory provisions; 

misconstrue case law from this Court and the D.C. Circuit; and ignore on-point case law from 

other jurisdictions with similar statutes. The federal courts that ruled against the "business 

traveler" claim carefully analyzed the governing statute and precedent and reached the correct 

legal conclusion that a business traveler's claim must be rejected because business transactions 

are not covered by the D.C. CPP A. In endorsing this holding on collateral estoppel grounds, 

neither the D.C. Superior Court nor this Court indicated any concerns with the ruling or its 

reasoning. JP A 10, n. 6 (recognizing that "if the District Court and the Circuit Court both got it 
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wrong on a question of District of Columbia law, one would expect our Court of Appeals to have 

said something about it."). 

A. The Plain Language Of The D.C. CPP A Requires Judgment For Marriott 
Against Business Travelers 

Plaintiffs contention that the D.C. CPPA covers transactions of business travelers is 

based on the fundamentally flawed premise that such customers are included within the coverage 

of the D.C. CPP A. To the contrary, such customers are plainly excluded from coverage under 

the D.C. CPPA - as made clear by the applicable statutory language. Plaintiffs argument 

"would allow virtually anyone to sue under the statute and would require the Court to ignore the 

statute's plain and unambiguous definition of the term 'consumer."' Shaw, 570 F.Supp.2d at 84. 

The coverage of the D.C. CPPA is not unbounded, and the relevant terms are statutorily defined. 

Pursuant to the plain language, Plaintiffs statutory arguments must be rejected. 

To begin with, the "trade practices" proscribed by the D.C. CPPA and enforceable by 

private litigants, D.C. Code §§ 28-3904, 28-3905(k)(l), are only those that pertain to "consumer 

goods or services." Id. at §28-3901(a)(6). In turn, "consumer" goods or services are defined as 

goods or services that are "primarily for personal, household, or family use." Id. § 28-

3901(a)(2). The statutory language also makes clear that a "consumer" under the D.C. CPPA is 

"a person who does or would purchase, lease (from), or receive consumer goods or services" or 

"a person who does or would provide the economic demand for a trade practice." D.C. Code 

§ 28-390l(a)(2) (emphasis added). Accordingly, both the terms "consumer goods or services" 

and "trade practice" are limited to transactions pertaining to personal, household, or family use -

not business or commercial use. 

Plaintiff cannot dispute that some of the guests at the Marriott Russia Hotels made their 

reservations to conduct business in Russia and had their hotel stays paid for by their employer or 
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clients. E.g., Shaw v. Marriott Int'!, Inc., Brief of Appellant, District of Columbia Court of 

Appeals, Case No. 11-CV-992, at 3. Plaintiff claims, however, that such stays were for the 

personal use and comfort of the guests - that the hotel rooms were used merely for "sleep and a 

bath." Pl. Br. at 31, 35. Plaintiffs argument has been rejected repeatedly by multiple courts. As 

the District Court found in assessing this argument in the context of Shaw's claim, 

neither party disputes that Shaw['s] ... overseas travel, and the resultant 
hotel stay, was undertaken for commercial purposes-not for personal 
enjoyment or use. In short, Shaw [was] in Russia and stayed at Marriott 
hotels because [he was] carrying out [his] or [his] employer's "business." 
But for the business [he was] conducting in Russia, [Shaw] would not 
have been "consuming" (i.e., using) Marriott's hotel rooms." 

Shaw, 570 F.Supp.2d at 85. The D.C. Circuit agreed with this analysis and finding, stating: 

Under the CPPA, an employer's payment for its employee's hotel stay is 
not meaningfully different than its purchase of a stapler for the office. 
Both are done for a business purpose. Shaw stayed in Marriott's Moscow 
hotels only while meeting with his law firm's clients . . . . [Shaw] stayed 
in the hotels to further the business purposes of [his] employers. [He] did 
not engage in consumer transactions within the meaning of the Act and 
[is] not entitled to its protections. 

Shaw, 605 F.3d at 1043-44.13 

Plaintiffs reliance on subsequent amendments to the D.C. CPPA does nothing to alter the 

conclusion of these Courts that any "general public" permitted to be represented by Rotunda 

cannot include business travelers. Legislative amendments "must be considered as addressed to 

the future, not to the past; a retrospective operation will not be given to a statute unless such be 

13 Likewise, a business traveler does not provide the economic demand for a "trade practice" as 
defined by the D.C. CPPA. D.C. Code § 28-3901(a)(2). Under the D.C. CPPA, "trade 
practices" are limited to those involving "consumer goods or services," which, as noted, must be 
"primarily for personal, household, or family use" - not business use. See D.C. Code §§ 28-
3901 (a)(2), 28-3901(a)(6). For members of the general public whose economic demand arose 
out of corporate business in Russia rather than personal, household or family matters, those 
persons, by definition, cannot provide demand for a "trade practice." 
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the unequivocal and inflexible import of the terms." Mayo v. Dist. of Columbia Dept. of 

Employment Servs., 738 A.2d 807, 811 (D.C. 1999) (citing Greene v. United States, 376 U.S. 

149, 160 (1964)). Further, and more importantly, it is well-established that such post-enactment 

legislative history is unreliable and should not be used for statutory interpretation. See Verizon v. 

FCC, 740 F.3d 623, 639 (D.C. Cir. 2014) (discussing bills introduced subsequent to passage of 

relevant Act and stating "[s]uch subsequent legislative history, however, provides an unreliable 

guide to legislative intent.") (internal quotations omitted); American Petroleum Institute v. 

S.E.C, 953 F. Supp. 2d 5, 20 (D.D.C. 2013) ("'Post-enactment legislative history (a 

contradiction in terms) is not a legitimate tool of statutory interpretation."' (quoting Bruesewitz 

v. Wyeth LLC, 131 S.Ct. 1068, 1081 (2011))). As of the filing of the Rotunda complaint (and 

certainly at the time of the conduct alleged therein), a "consumer" was defined to mean "a person 

who does or would purchase, lease (from), or receive consumer goods or services, including a 

co-obligor or surety, or a person who does or would provide the economic demand for a trade 

practice; as an adjective, "consumer" describes anything, without exception, which is primarily 

for personal, household, or family use[.]" Applying this definition, business travelers are not 

protected by the Act. 14 

B. Case Law Supports The Rotunda And Shaw Courts' Statutory Interpretation 
And Judgment For Marriott 

The D.C. District and Circuit Courts' statutory interpretation excluding business-related 

transactions from the D.C. CPPA has been expressly approved by this Court, as well as by courts 

nationwide interpreting similar consumer protection statutes with "personal, household or family 

use" limitations. See, e.g., Mazanderan v. Independent Taxi Owners Ass 'n, 700 F. Supp. 588 

14 Marriott does not concede that even under the amended definition business travelers would be 
protected by the Act; however, that issue is not before this Court. 
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(D.D.C. 1998) (holding that business-related purchases are not covered by the D.C. CPPA 

because such purchases are not "consumer transactions"); Clifton Terrace Assoc., Ltd. v. United 

Techs. ·Corp., 728 F. Supp. 24, 34 (D.D.C. 1990), vacated in part on other grounds, 929 F.2d 

714 (D.C. Cir. 1991) ("This Court has held that the legislative history of the CPPA, along with a 

consistent reading of its provisions, unequivocally indicates that the CPP A was intended to 

protect consumer-plaintiffs only, and not corporations."). These authorities make clear that the 

D.C. CPPA excludes from coverage transactions entered into primarily for business purposes, 

such as the purchase of a hotel room to facilitate a business trip to Russia. 

In Ford v. ChartOne, Inc., 908 A.2d 72 (D.C. 2006), the D.C. Court of Appeals could not 

have been clearer: "[A] valid claim for relief under the CPP A must originate out of a consumer 

transaction." Id. at 81 (emphasis added). 15 Based on the clear language of the D.C. CPPA, the 

Court in Ford held that determining whether a "consumer transaction" under the D.C. CPP A is at 

issue requires determining whether the subject transaction pertains to "personal, household, or 

family use," as opposed to business or commercial use. See, e.g., id. at 83 (inquiring whether the 

plaintiff's transaction was "'for personal, household, or family use,"' and concluding that 

"[u]sing medical records to secure compensation for injuries in a lawsuit" is "'personal"' 

(quoting D.C. Code§ 28-3901(a)(2)); id. at 89 (recognizing that, to maintain a D.C. CPPA claim, 

"each potential class member" would have to demonstrate that their medical records were 

obtained "primarily for personal, household, or family use"). In fact, Ford recognized the 

necessity of a threshold "personal, household or family use" inquiry under the D.C. CPPA. Ford 

15 As the District Court recognized, citing Ford, "[ c ]ivil actions under the CPPA may be brought 
only by 'aggrieved consumers,' and the claim must arise from a 'consumer transaction."' Shaw, 
570 F.Supp.2d at 83 (quoting Ford, 908 A.2d at 80-81). 
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satisfied that requirement because Ford sought the medical records at issue to support his own 

personal injury lawsuit, not to support the business purposes of his employer. 16 

The Act and case law both provide that purchases "made in connection" with a business 

do not fall under the D.C. CPPA. Mazanderan v. Independent Taxi Owners' Ass'n, Inc., 700 F. 

Supp. 588, 591 (D.D.C. 1988); see, e.g., Ford v. ChartOne, Inc., 908 A.2d 72, 81, 82 n.10, 84 

n.12 (D.C. 2006). Like the attorney's office supplies in Ford and the taxi driver's gasoline in 

Mazanderan, business-traveling members of the general public used the hotel rooms in Russia to 

forward their business objectives. 

Plaintiff attempts to resurrect an argument previously rejected by both the D.C. Circuit 

and D.C. Court of Appeals: that everyone who is not a "merchant" must be a "consumer." 

Rotunda's argument is wrong, contradicted by the statutory text and relevant case law, and was 

properly rejected by both the District and Circuit Courts. Shaw, 570 F.Supp.2d at 84 n.6 

(rejecting Plaintiffs "strikingly narrow definition of the term 'merchant,' arguing that merchants 

are only those who are in the regular business of buying and selling whatever goods are at 

issue"); Shaw, 605 F.3d at 1043 (rejecting Plaintiffs' argument to look "to the role of the 

purchaser within the supply chain"). 

The D.C. CPPA uses the term "merchant" to define the class of eligible defendants, not 

plaintiffs. As the statute recognizes, a "merchant" may be subject, as a "respondent," to the 

complaint procedures set forth in the D.C. CPPA. See D.C. Code. §§ 28-3901(a)(5); 28-3905. 

Moreover, an individual or entity may be named as a defendant in a civil lawsuit involving the 

16 In the context of the statutorily required "personal, household or family use" inquiry, Ford did 
recognize that "the consumer in a consumer transaction is allowed to have a financial motive." 
Ford, 908 A.2d at 83. However, to the extent a financial motive is at issue, it must be a personal 
financial motive - not the financial motive of a business or employer, which is the motive 
underlying all Shaw-like transactions of business travelers. 
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D.C. CPPA only if such individual or entity is a "merchant" within the meaning of the D.C. 

CPP A. See, e.g., Snowder v. District of Columbia, 949 A.2d 590, 599 (D.C. 2009). As 

explained in Snowder, because "the CPP A regulates conduct of merchants or goods suppliers," 

"an unlawful trade practice can only be committed by a 'merchant."' Id. 

The D.C. Court of Appeals cases cited for the proposition that everyone who is not a 

"merchant" is a "consumer" do not support his argument. Indeed, they refute it. For example, 

Plaintiff relies heavily on Adam A. Wesch/er & Son, Inc. v. Klank, 561 A.2d 1003 (D.C. 1989), to 

claim that if an individual is not a "merchant" or "reseller," then the D.C. CPPA automatically 

applies. See Pl. Br. at 15-16; 31-35. But Wesch/er contains no such holding. Shaw, 605 F.3d at 

1043 (rejecting Plaintiffs misinterpretation of Wesch/er); JP A 10 (Superior Court: "The 

[Wesch/er] court did not hold, as Plaintiff would have it, that even if Klank' s use of the chest to 

decorate his office was a business purpose, he would still qualify as a consumer entitled to 

protection under the Act."). As the Superior Court correctly recognized, "[i]t is apparent that 

neither Wesch/er nor Ford supports Plaintiffs argument that persons who stayed in Marriott's 

Russian hotels for business purposes were consumers with the meaning of the CPPA." JPA 11. 

Cases postdating Wesch/er confirm the fallacy of Rotunda's "merchant versus consumer" 

argument. Indeed, Ford confirmed that "Wesch/er did not set forth an ironclad rule" that so long 

as goods are not resold the purchaser is a "consumer," and thus "[a] purchase of supplies or 

equipment for a business operation, for example, might be exempt even though such goods 

would not be resold." Ford, 908 A.2d at 84 n.12; accord, e.g., JPA 199 (Shaw, 570 F.Supp.2d at 
j 

~ 
84) (discussing Ford"s recognition that "such actions as '[a] purchase of supplies for a business 

operation' are not within the scope of the CPPA's protection" (quoting Ford, 908 A.2d at 81-

l 
84)). Likewise, in Mazanderan v. Independent Taxi Owners' Ass 'n, 700 F. Supp. 588 (D.D.C. ' 
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1998), the District Court concluded that "a taxi operator's purchase of gasoline and supplies was 

not a transaction covered by the CPP A because it was made 'in connection with his role as an 

independent businessman."' Shaw, 570 F.Supp.2d at 84 (quoting Mazanderan, 700 F. Supp. at 

591). All of these authorities clearly support a holding that business-related purchases are not 

covered by the D.C. CPPA because such purchases are not primarily for personal, family or 

household use, and thus are not "consumer transactions" supporting a D.C. CPPA action. To 

permit otherwise "would allow virtually anyone to sue under the statute and would require the 

Court to ignore the statute's plain and unambiguous definition of the term 'consumer."' Shaw, 

570 F.Supp.2d at 84. 

As the Shaw Plaintiffs previously argued, Plaintiff here erroneously argues that a 

business traveler's use of a hotel room on a business trip is primarily personal because the hotel 

room is used for personal needs, i.e., "to sleep and bathe." Pl' s Br. at 31, 3 5. But this argument, 

which the federal courts and the D.C. Superior Court properly rejected, ignores that the business 

traveler would not need a hotel room in Russia but for the business travel and could not conduct 

business without a hotel room. That is why the cost of the hotel room is borne by the employer -

because it is a business, not personal, expense. Shaw, 605 F.3d at 1043-44 ("Under the CPPA, 

an employer's payment for its employee's hotel stay is not meaningfully different than its 

purchase of a stapler for the office."); id. at 1043 (finding that Mazanderan and ChartOne "teach 

that purpose is the touchstone of the CPP A's definition of 'consumer' and the statute does not 

reach transactions intended primarily to promote business or professional interests"). The 

critical question is not whether the item or service is used at the purchaser's home or office, but 
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the reason for the purchase, i.e., whether it is primarily personal or business. 17 Plaintiffs 

argument is contrary to straightforward, common sense statutory interpretation that commercial 

transactions are not intended to be covered by a consumer protection statute. 

III. ANY "GENERAL PUBLIC" CANNOT INCLUDE NON-D.C. RESIDENTS 

Plaintiff seeks to define the "general public" in this case to include all guests of the 

Marriott Russia Hotels who reside anywhere in the world - not just those guests who reside in 

Washington, D.C. The Superior Court and prior court rulings in the predecessor Shaw litigation 

already have held that the D.C. CPPA does not apply to claims of non-D.C. residents against 

Marriott - a Delaware corporation headquartered in Maryland - where the claim has no 

connection to Washington, D.C. 

A. The District Of Columbia Does Not Have The Most Significant Relationship 
To The Dispute Between Non-D.C. Residents And Marriott 

Plaintiff claims that Marriott's alleged misrepresentations about the location of its 

headquarters justifies the application of D.C. law to disputes against a non-D.C. corporation 

involving non-D.C. residents that otherwise have no relationship to Washington, D.C. Pl. Br. at 

37-43. The Superior Court in this case, and both the District Court and the D.C. Circuit in the 

17 This is completely consistent with all other courts addressing similarly worded statutes. For 
instance, as the District Court observed, its statutory interpretation is consistent with the Eastern 
District of Michigan's interpretation of a similarly worded state consumer protection statute, 
which has been held to exclude business transactions and to cover only those transactions 
"'primarily for personal, family, or household purposes."' Shaw, 570 F.Supp.2d at 85-86 
(quoting Levant v. Am. Honda Fin. Corp., 356 F. Supp. 2d 776, 782 (E.D. Mich. 2005)). Levant 
is but one of many non-D.C. cases recognizing - like the D.C. Court of Appeals in Ford - that 
"personal, family or household purposes" limitations in statutes like the D.C. CPPA exclude non
personal, business transactions from statutory coverage. See, e.g., Gibraltar Bank FSB v. Smith, 
62 F.3d 133, 135-36 (5th Cir. 1995) (holding, under the Fair Debt Collection Practices Act 
("FDCPA"), 15 U.S.C. § 1692, that transactions may not be for commercial purposes, but must 
be for personal or household purposes); Slenk v. Transworld Sys., Inc., 236 F.3d 1072, 1074-75 
(9th Cir. 2001) (same, with respect to the FDCPA and a Hawaiian consumer protection statute). 
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Shaw litigation, have rejected Plaintiffs argument. Plaintiffs allegations do not establish that 

D.C. has the most significant relationship to this claim, as required for D.C. law to apply. The 

District Court properly held that D.C. law does not apply: 

Given that Marriott is a Maryland-based corporation and [plaintiff is not a 
D.C. resident], it is difficult to argue that the District of Columbia has "the 
most significant relationship to" this dispute under the governmental 
interest analysis. Indeed application of the Restatement factors further 
demonstrates the inappropriateness of applying the District of Columbia's 
law to this case. 

Shaw, 570 F.Supp.2d at 88 (citations omitted) (applying analysis to Michigan resident, 

Charness). The D.C. Circuit agreed with that analysis, holding that: 

[n]either party has a domicile, residence, place of incorporation, or 
principal place of business in Washington, and it is clear that the 
relationship between them is not centered in the District. In sum, the 
Restatement factors confirm that D.C. law does not apply. 

Shaw, 605 F.3d at 1045. Likewise, the Superior Court found that "[f]or nonresidents, it is clear 

that the relationship between the guests and Marriott was not centered in the District of 

Columbia." JPA 12. 

The D.C. CPPA was adopted "to protect local consumers from improper and fraudulent 

trade practices." Williams v. The Purdue Pharma Co., 297 F. Supp. 2d 171, 174 (D.D.C. 2003) 

(emphasis added); see, e.g., D.C. Code § 28-3901(b)(2) (citing the need for "fair business 

practices throughout the community"). The D.C. Court of Appeals has recognized that in a case 

such as this involving the D.C. CPPA, where "District of Columbia law does not apply to the 

circumstances presented, there is no choice of law to be made" and judgment should be entered 

for the defendant. Chamberlain v. Am. Honda Fin. Corp., 931A.2d1018, 1024 (D.C. 2007). 18 

18 Although the D.C. CPPA is directed at local practices, the D.C. CPPA has been held to apply 
extraterritorially in certain circumstances, where a direct and substantial nexus to the District 
exists. Shaw v. Marriott Int'!, Inc., 474 F.Supp.2d 141, 149-50 (D.D.C. 2007). Here, there is no 
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As Plaintiff acknowledges, "the District of Columbia courts employ a modified 

governmental interests analysis which seeks to identify the jurisdiction with the most significant 

relationship to the dispute." Pl. Br. at 38; see also Shaw, 570 F.Supp.2d at 86 (quoting 

Washkoviak v. Student Loan Mktg. Ass 'n, 900 A.2d 168, 180 (D.C. 2006)). This inquiry entails 

"determin[ing] which jurisdiction's policy would be more advanced by the application of its law 

to the facts of the case under review," guided by the four Restatement factors: "(a) the place 

where the injury occurred; (b) the place where the conduct causing the injury occurred; ( c) the 

domicile, residence, nationality, place of incorporation and place of business of the parties; and 

(d) the place where the relationship is centered." Washkoviak, 900 A.2d at 180; Shaw, 570 

F.Supp.2d at 86. Although Plaintiff admits the relevant standard to be applied in a choice of law 

analysis, he fails to apply any of the Restatement factors to the facts - because to do so would 

demonstrate that the District of Columbia does not have the most significant relationship (or 

really any relationship) to non-D.C. residents' claims. 

Choice of law principles dictate that the District's law does not apply to the claims of a 

non-D.C. resident against a non-D.C. corporation: 

• Place of Injury. An injury (if any) occurred where the guest received the alleged 

misrepresentations. Washkoviak, 900 A.2d at 181. For non-D.C. residents, there is no 

basis to assume that they received the alleged misrepresentation in the District, as 

opposed to the state or country of their residence. 

• Place of Cause of Injury. The place of the conduct causing the alleged injury is the 

source of the alleged misrepresentations or any relevant pricing practices and policies. 

such nexus to D.C. None of the activities underlying the non-D.C. residents' claims have taken 
place in the District or have any connection at all with the District. 
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As undisputed facts show and as found by the District Court, the D.C. Circuit and the 

Superior Court, Marriott is headquartered in Maryland and is incorporated in Delaware. 

Shaw, 570 F.Supp.2d at 88 (citations omitted); Shaw, 605 F.3d at 1045, JPA 12. 

Accordingly, no representation or omission that could be alleged by a non-D.C. resident 

could have emanated from the District of Columbia. 

• Domicile, Residence, Nationality, Place of Incorporation and Place of Business. A 

member of the general public who resides outside the District of Columbia has no 

connection to the District other than filing this lawsuit. Marriott is incorporated in 

Delaware and headquartered in Maryland, where it is physically located and which is its 

principal place of business. Shaw, 570 F.Supp.2d at 88 (citations omitted); Shaw, 605 

F.3d at 1045; JPA 12. 

• Where Relationship Centered. Whether making reservations over the Internet or on the 

phone, D.C. is not the center of the relationship as Marriott does not have any Internet 

servers or toll-free call centers in Washington, D.C. SUF Ex. 4 ~ 14. Any reservations 

made directly with the hotels would have been in Russia. As the District Court 

previously observed, the use of the Internet "does not point to this jurisdiction having 

more interest than any other." Shaw, 570 F.Supp.2d at 88. 19 

19 Even the primary cases relied on by Plaintiff (Pl. Br. at 38)-Williams v. First Government 
Mortgage & Investors Corp., 176 F.3d 497 (D.C. Cir. 1990), and Wiggins v. Avco Financial 
Services, 62 F.Supp.2d 90, 98 (D.D.C. 1999)-confirm that the District's law does not apply to 
non-residents' claims. In Williams, the disputed loan transaction had "significant contacts with 
the District," including "issuing the loan to a D.C. resident and taking his D.C. home as 
collateral." Williams, 176 F.3d at 499. In Wiggins, the Court concluded that D.C. law applied 
where a Maryland corporation extended a mortgage to a District of Columbia resident. Wiggins, 
62 F.Supp.2d at 98. Conversely, in this case, for the members of the "general public" that are 
non-D.C. residents, neither of the parties would be D.C. residents, and no property located in the 
District is involved. 
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Applying this analysis, the Superior Court correctly reasoned that "[ o ]n a CPP A claim brought 

by a nonresident against Marriott, where the alleged unfair trade practice did not occur in the 

District, both the nonresident's state and Maryland have a greater interest in the application of 

their own consumer protection law that the District has in the application of the CPP A to the 

entirely foreign transaction." JPA 12, n.9. 

The "most significant relationship" choice of law analysis is dispositive of D.C. CPPA 

claims by non-resident members of the general public. As the District Court stated, 

it is plain in this case that there are very few contacts to be counted. The 
lack of contacts between the District of Columbia and this controversy 
bolsters the conclusion that the District of Columbia does not have a 
strong governmental interest in applying its laws to the facts of this case. 

Shaw, 570 F.Supp.2d at 88. Although the D.C. CPPA is a comprehensive statute, its core 

purpose is to promote "fair business practices throughout the community." Shaw, 570 F.Supp.2d 

at 87 (citations and internal quotation marks omitted). Yet Plaintiff "seek[ s] to apply the CPP A 

to remedy allegedly improper trade practices which took place outside the District of Columbia 

'community,' to plaintiffs who are not residents of the District of Columbia, to address injuries 

allegedly caused by a corporation which is neither incorporated nor headquartered in the District 

of Columbia." Id. To do so would unreasonably drain limited judicial resources to adjudicate 

the problems of non-residents (both plaintiffs and defendants) regarding transactions that did not 

take place here and have no causal relationship to the District. See JP. Morgan & Co., Inc. v. 

Superior Court, 113 Cal.App.4th 195, 222 (2003) ("Neither our busy trial courts nor our citizens 

who fund them can afford the luxury of volunteering to handle the nation's class actions.").20 

20 Plaintiff argues that "applying the protections of the CPPA to nonresident plaintiffs is 
consistent with the approach taken by numerous other states," citing class action cases from New 
York, California, Illinois, and Minnesota. Pl. Br. at 40. Plaintiffs reliance on these cases is 
misplaced and further demonstrates that D.C.'s tenuous contact with this case is insufficient to 
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B. Marriott's Alleged Misrepresentations About Its Headquarters' Location 
And Its Historical Connection To The District Do Not Change The Fact That 
Marriott Is Not A D.C. Corporation 

As held by the Superior Court, the District Court, and the D.C. Circuit, Marriott's alleged 

prior misrepresentation about its headquarters' location does not change the undisputed fact that 

Marriott is headquartered in Maryland and, as such, does not justify application of D.C. law 

under the "most significant relationship" standard. JPA 12-13; Shaw, 570 F.Supp.2d at 87 

("Plaintiffs do not argue or point to any facts other than Marriott's representations - which 

Marriott has conceded to be false - that Marriott has a principal place of business in the District 

of Columbia. Nor do they make any argument as to why the District of Columbia should treat a 

Maryland corporation as a District of Columbia resident simply because it falsely represented 

itself as such."); Shaw, 605 F.3d at 1045. 

Marriott admittedly has a historical connection to D.C. because its heritage can be traced 

to a root beer stand opened there in 1927. JPA 318-19. However, Plaintiffs assertion of a 

nefarious purpose supporting the application of D.C. law - that Marriott has promoted its 

justify application of the D.C. CPPA to non-residents. O'Neill v. St. Judge Med., Inc., No. C8-
04-126, 2005 WL 1114469 at *3 (Minn. Dist. Ct. Apr. 28, 2005) (denying a motion to dismiss on 
forum non conveniens grounds because the defendant was a Minnesota company with its 
headquarters and manufacturing facilities in Minnesota and the claims involved allegations of 
actions and omissions by the defendant in Minnesota); Weinberg v. Hertz Corp., 499 N.Y.S.2d 
693 (N.Y. App. Div. 1986) (finding immaterial that some potential class members were out-of
state residents because, among other things, the defendant Hertz operated a central headquarters 
in New York State, Hertz's centralized computer data center was located in New York, and the 
class definition was limited to "all those who have rented automobiles from Hertz and were 
subject to [certain improper charges] within the State of New York.") (emphasis added); Wershba 
v. Apple Computer, Inc., 91 Cal. App. 4th 224 (2001) (affirming approval of a class settlement); 
Bunting v. Progressive Corp., 809 N.E.2d 225 (Ill. Ap. 1 Dist. 2004) (reversing dismissal of a 
class action lawsuit, finding that the plaintiffs complaint had alleged sufficient contacts with 
Illinois for the case to proceed in that state, including that the alleged misconduct was "designed 
and implemented" at its "principal office in Illinois" and that " the allegedly deceptive practices 
were perpetrated in Illinois); Tykla v. Gerber Prods. Co., 182 F.R.D. 573 (N.D. Ill. 1998) 
(certifying class of Illinois residents and non-residents, as long as the non-residents had 
purchased baby food products within the State of Illinois). 
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affiliation with the District "to promote its own commercial interests," Pl. Br. at 37 - is based not 

on any record material or admissions of Marriott. Tellingly, Plaintiff never even claimed that he 

was under the impression that Marriott was headquartered in Washington, D.C. (including at the 

time of making reservations at Marriott Russia Hotels), further confirming that D.C. law does not 

have the most significant relationship and should not apply to non-residents' claims.21 

Three D.C. Courts (Superior, District, and the Circuit Court) have rejected Plaintiff's 

effort to tum a blind eye to the actual facts of this case in order to concoct artificial ties between 

this litigation and D.C. JPA 11-13; Shaw, 570 F.Supp.2d at 87 ("Plaintiffs do not controvert [the 

fact that Marriott is headquartered in Maryland]. Instead, Plaintiffs avoid the issue in an attempt 

to preserve their access to this forum and D.C. laws."); Shaw, 605 F.3d at 1045 (ignoring 

Plaintiffs' bald allegations and finding Marriott's principal place of business to be Maryland 

based on the undisputed facts). The D.C. CPPA does not apply to such extraterritorial claims 

where no nexus to the District of Columbia exists. 

C. Constitutional Principles Likewise Dictate That D.C. Law Does Not Apply 
To The Claims Of Non-D.C. Guests 

Plaintiffs argument conflates two separate questions: whether D.C. law applies to 

Plaintiff's claims as a matter of choice of law because D.C. has the most significant relationship 

to this dispute, and whether D.C. law may constitutionally apply to those claims. As a result, 

Plaintiff incorrectly argues that choice of law analysis merely requires satisfaction of the 

21 Plaintiffs citation to Kaiser-Georgetown Community Health Plan v. Stutsman, 491 A.2d 502 
(D.C. 1985), see Pl. Br. at 42, does not support his argument. The passage quoted by Plaintiff 
involves the standard for the due process constitutional floor - not the applicable "most 
significant relationship" analysis. See infra § 111.C. Moreover, vital to the Court's ruling in 
Kaiser-Georgetown that D.C. law applied, as a matter of choice of law, was the fact- not present 
here - that "[b ]oth defendants are corporate citizens of the District" and that the District has a 
significant interest "in holding its corporations liable for the full extent of the negligence 
attributable to them." 491 A.2d at 509-10. 
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constitutional floor, i.e., that applying D.C. law is neither arbitrary nor fundamentally unfair. Pl. 

Br. at 41. Plaintiffs interpretation is incorrect. 

Plaintiffs choice of law argument is framed around the constitutional due process 

standard as set forth in Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1985), and other related 

cases. See Pl. Br. at 41-43. However, the Constitution sets only a due process floor - a 

'"significant aggregation of contacts"' to "ensure that the choice of [D.C.] law is not arbitrary or 

unfair." Shutts, 472 U.S. at 821-22 (quoting Allstate Ins. Co. v. Hague, 449 U.S. 302, 312-13 

(1981)); cf Plaintiffs' Br. at 41-43 (arguing that the constitutional standards of due process are 

satisfied by applying D.C. law). The choice of law requirements for applying D.C. law are far 

more stringent and require "the most significant relationship" between the claims of the general 

public and Washington, D.C., as opposed to some other jurisdiction. Washkoviak v. Student 

Loan Mktg. Ass'n, 900 A.2d 168, 180 (D.C. 2006) (emphasis added). Thus, if D.C. does not 

have the most significant relationship (as demonstrated above), the constitutional inquiry is 

beside the point. 

Even under the due process analysis, the D.C. CPPA is not properly applied to Plaintiffs 

claims. It would be unconstitutional to apply D.C. law to claims of non-residents that lack a 

"'significant aggregation of contacts"' to "ensure that the choice of [D.C.] law is not arbitrary or 

unfair." Shutts, 472 U.S. at 821-22 (quoting Allstate Ins. Co. v. Hague, 449 U.S. 302, 312-13 

(1981 )). As the Supreme Court has provided, "if a State has only an insignificant contact with 

the parties and the occurrence or transaction, application of its law is unconstitutional." Allstate, 

449 U.S. at 310-11; see, e.g., Shutts, 472 U.S. at 821 (rejecting application ofa state's law to "a 

transaction with little or no relationship to the forum"). Among other reasons, a state generally 

does not "have a legitimate concern" in punishing allegedly "unlawful acts committed outside of 
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the State's jurisdiction." State Farm Mut. Ins. Co. v. Campbell, 538 U.S. 408, 421-22 (2003). 

D.C. law cannot constitutionally apply to non-resident's claims because those claims lack a 

'"significant contact or sufficient aggregation of contacts"' to Washington, D.C. Shutts, 472 

U.S. at 821-22; Allstate, 449 U.S. at 310-11. 

IV. TO THE EXTENT A REPRESENTATIVE ACTION IS PERMITTED TO 
PROCEED AND A "GENERAL PUBLIC" CAN BE ASCERTAINED, THE 
MEMBERS OF THE GENERAL PUBLIC ARE NOT ENTITLED TO 
JUDGMENT ON THE MERITS AS A MATTER OF LAW 

On May 1, 2013, the Superior Court properly denied Rotunda's Motion for Partial 

Summary Judgment because there were "numerous genuine issues of material fact in dispute 

relating to the nature of defendant's representations to plaintiff, any intent to deceive, whether 

any such representation would have been material to a reasonable customer or had any tendency 

to mislead, and whether plaintiff can prove his claim under D.C. Code § 28-3904(h), among 

others. "22 JP A 3-4 (emphasis added). The Court was correct-the controverted facts as to 

which there was genuine dispute were extensive. See JPA 155-203. Even the most basic facts 

relating to pricing disclosures and representations to Marriott guests were neither undisputed nor 

uniform. Id. 

A. Rotunda's Demand For Judgment On His Individual Claim Is Moot 

In Section IV of Rotunda's brief, Plaintiff argues that members of the general public are 

entitled to judgment as a matter of law on the merits of the claims raised by Rotunda, 

22 Plaintiff claims this error arises from the Court's denial of Rotunda's Motion for Partial 
Summary Judgment in a May 1, 2013 Order. Plaintiff did not identify the May 1, 2013 Order on 
either the initial notice of appeal filed on May 29, 2014 or the corrected notice of appeal 
appended to Plaintiffs Response to Order to Show Cause on July 3, 2014. 
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individually.23 Pl. Br. at 43-48. Rotunda has since received all relief to which he is entitled 

under the D.C. CPPA through a Consent Order and Final Judgment. As a general rule, a consent 

order is not subject to appellate review. Curry v. Curry, 79 F.2d 172, 174 (D.C. Cir. 1935) 

(applying D.C. law and stating that a decree taken by consent is not subject to appeal on the facts 

stated in the consent decree); see also 4 Am. Jur. 2d Appellate Review, § 165 ("A 'consent 

judgment' is not ordinarily reviewable, because such ajudgment is not the judgment of the court, 

but of the parties, and is in the nature of a contract." (internal citations omitted)). 

Without any admission of liability, Marriott agreed to pay Plaintiff the maximum amount 

of statutory damages which he could possibly recover (i.e., One Thousand Five Hundred Dollars 

[$1500]). The Court's entry of the Consent Order and Final Judgment was "dispositive of all 

claims that were asserted, or could have been asserted, by Plaintiff in this action." JP A 15. The 

consent judgment extinguished and eliminated any live dispute between Plaintiff, individually, 

and Marriott. As such, there is no case or controversy between Marriott and Plaintiff, and 

Plaintiff lacks a legally cognizable interest in the outcome of the case. To the extent this appeal 

is based on Plaintiffs individual claims, those claims are now moot. FOP, Metro. Labor Comm. 

v. District of Columbia, 82 A.3d 803, 813 (D.C. 2014) (a claim is moot "when the issues 

presented are no longer 'live' or the parties lack 'a legally cognizable interest in the outcome."') 

(quoting Settlemire v. District of Columbia Office of Emp. Appeals, 898 A.2d 902 (D.C. 2006)). 

23 As the title and contents of Plaintiffs Motion for Partial Summary Judgment made clear, the 
scope of that motion was restricted to Rotunda's individual claim. Issues relating to the "general 
public" and representative action were deferred by agreement of the parties. The facts 
underlying the transactions between Marriott and its other guests at the Marriott Russia Hotels do 
not support and were not relevant to the disposition of Plaintiffs motion for partial summary 
judgment. Indeed, Plaintiffs discussion of other hotel guests' transactions with Marriott only 
served to further underscore the diverse questions of fact at issue with every guest transaction. 
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By agreement of the parties and Court Order, the only issue preserved for appeal was the 

ruling related to the general public claim. JP A 16. Plaintiff may not bootstrap that claim using 

the merits of Rotunda's individual claims for relief, as those claims have been eliminated and 

satisfied by the consent judgment. Accordingly, Plaintiffs arguments in Section IV of his Brief, 

seeking a merits determination of the general public's D.C. CPPA claim, is misplaced. 

B. Marriott's Price Representations To Its Guests Were Not Objectively False 

In addition, Plaintiffs arguments with respect to liability generally under the D.C. CPPA 

are incorrect, and the general public is not entitled to judgment as a matter of law on the merits 

of the claim. Although Plaintiff suggests in his briefing that guests received uniform 

representations from Marriott and other parties, e.g., Pl. Br. at 44-45, they did not. Guests used a 

variety of reservation channels - some controlled by Marriott and others not - and received a 

variety ofrepresentations. JPA 159, 169-170. The Marriott Russia Hotels disclosed to all guests 

the hotel exchange rate through prominent signage at the Marriott Russia Hotels prior to check-in 

and issued hotel bills at check-out that also disclosed the use of a hotel exchange rate. JP A 167-

68. In addition, as early as 2002, some guests received written confirmations explaining the use 

of hotel exchange rates and stating that "[t]he above rate is quoted in units equal to US dollars .. 

. Payment must be made at the hotel's current exchange rate in rubles only," and some guests 

were informed orally that a hotel exchange rate would be used by personnel taking reservations 

at the Marriott Managed Hotels in Russia and by Marriott's toll-free reservation agents. JPA 

170. As of mid-2005, Marriott provided all prospective guests using Marriott-controlled 
i 

I 

~ 
reservation channels with exactly the information that Plaintiff has claimed was lacking: that the 

price quoted in U.S. dollars was subject to payment in rubles at the hotel's exchange rate. JPA 
l 

169-70. As of August 2005 at the latest, this information was provided during the reservation 
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process to individuals reserving by calling the Marriott Managed Hotels in Russia directly, 

individuals reserving via the Marriott toll-free number, and individuals reserving hotel rooms via 

www.marriott.com. Id. Further, although Marriott does not control the information dispensed 

by third-party reservation channels accessing MARSHA for rate information, as of August 2005, 

Marriott inserted this same information into MARSHA so as to inform the third-party reservation 

channels. JP A 170. 

Indeed, Plaintiff relies on only two guest experiences-that of Shaw and Rotunda-in an 

effort to demonstrate purported uniformity of representations. Pl. Br. at 44-45. Notably, neither 

Shaw nor Rotunda have a valid or live claim against Marriott under the D.C. CPPA; Shaw's 

claim was rejected by the D.C. District Court, the D.C. Circuit, the Superior Court, and the Court 

Further, any suggestion that Rotunda believed that when he received a confirmation of his hotel I 
of Appeals. Rotunda's claim has been resolved by the Consent Order and Final Judgment. 

room rate in U.S. dollars, he reasonably expected to pay his hotel bill in Russia in U.S. dollars, is 

unsupported by the record. Rotunda admitted that he did not expect to pay his hotel bill in U.S. 

dollars at check out, as he had paid previous hotel bills in rubles during his previous trips to 

Russia. JPA 202 (Rotunda was "not aware of Russian hotels accepting U.S. dollars to pay hotel 

bills" and "believe[d] Russian law required that all payments (and thus all charges) be made in 

Rubles."). Further, there is no evidence in the record that Plaintiff expected to pay the Central 

Bank rate, when charges in U.S. dollars were converted to a price in rubles. JPA 202-203. 

Plaintiff testified that he used the exchange rate published in newspapers as a baseline, but 

acknowledged there is always some variance in the exchange rate process and that he expected 

there to be a "reasonable ballpark" for currency conversion. Id. There is no basis for Plaintiffs 
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assertion that his hotel rate confirmation in U.S. dollars led him to reasonably expect to pay his 

hotel bill in Russia in U.S. dollars, or even in rubles at the Central Bank rate. 

Plaintiff ignores critical and undisputed facts. That the Marriott Russia Hotels informed 

guests at check-in at the properties and again on hotel bills of the exchange rate by which the 

U.S. dollar price quotes were being converted to rubles demonstrates that there was no "secret" 

charge, and thus no actual or intended deception. Any findings regarding tendency to mislead 

and materiality with respect to a reasonable consumer must result from all of the actual 

representations made to each guest, bearing in mind the changes in representations over time. 

C. The Superior Court Properly Denied Summary Judgment With Respect To 
Plaintiff's Claim Under D.C. Code §§28-3904(e) And (f) Because Of Disputed 
Questions Of Fact 

The Superior Court properly denied summary judgment on the factual issue of whether 

Marriott made "a material representation or omission that has a tendency to mislead." Alicke v. 

MCI Commc 'ns Corp., 111F.3d909, 912 (D.C. Cir. 1997) (citing D.C. Code§§ 28-3904(e), (f)). 

Both the "tendency to mislead" and "materiality" are factual determinations for the jury. See, 

e.g., Cinderella Career and Finishing Schools, Inc. v. FTC, 425 F.2d 583, 586 (D.C. Cir. 1970) 

(recognizing that "tendency or capacity to deceive are questions of fact"); Giant Food Inc. v. 

FTC, 322 F.2d 977, 982 n.12 (D.C. Cir. 1963) ("The meaning of advertisements or other 

representations to the public, and their tendency or capacity to mislead or deceive, are questions 

of fact ... . ");Freeland v. Iridium World Commc 'ns, Ltd, 545 F. Supp. 2d 59, 78 (D.D.C. 2008) 

("Materiality is generally a question of fact for the jury to decide."); In re Newbridge Networks 

Sec. Litig., 926 F. Supp. 1163, 1170 (D.D.C. 1996) ("whether failure to disclose" ... "is an 

omission causing statements to be misleading is now a factual determination left to the jury"); 

Fort Lincoln Civic Ass'n v. Fort Lincoln New Town Corp., 944 A.2d 1055, 1075 (D.C. 2008) 
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(under Sections 28-3904(e) and (f), it is "for the jury" to determine whether the omissions and 

representations at issue "were actually material and tended to mislead"). 

Plaintiffs claim pertains to the intersection between truthful price quotes in U.S. dollars 

and a former exchange rate mechanism in Russia that converted the dollar price quote to rubles. 

Plaintiff cites no authority, as there is none, for the claim that a truthful price quote in U.S. 

dollars in these circumstances constitutes a per se violation of the D.C. CPP A. Indeed, as in 

Bykov v. Radisson Hotels Int'!, Inc., 2006 U.S. Dist LEXIS 12279 (D.Minn. Mar. 22, 2006),24 

Plaintiffs argument improperly attempts to isolate the quote of a price in U.S. dollars not only 

from the exchange rate context of this case, but from all other representations and information 

received by each guest, claiming that "[p ]rice or cost of a product or service is presumed to be 

material." Pl. Br. at 47. 

As the leading FTC pronouncement on the topic makes clear, Plaintiffs effort to isolate 

one statement from all other information received by him should be rejected, because all such 

information must be considered by the fact finder in determining whether there has been a 

materially misleading representation or omission, judged by the reasonable consumer. See, e.g., 

FTC Statement on Deception, In re Cliffdale Assoc., Inc., 103 F.T.C. 110, 182 (1984) (the fact 

finder must "evaluate the entire advertisement, transaction, or course of dealing in determining 

how reasonable consumers are likely to respond"). Because these factual inquiries must be 

24 See 2006 U.S. Dist. LEXIS 12279, at *19 (responding to Plaintiffs attempt, as here, to isolate 
the quote of a price in U.S. dollars from all other information presented: "Plaintiff cannot 
selectively extract a single piece of information from Defendants' website out of context and rely 
on it, excluding the other information displayed."). 
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performed with respect to all "other guests," Plaintiff is not entitled to judgment on behalf of the 

general public. 25 

In addition to determining whether, in context, any representation or omission would be 

both deceptive and material to a reasonable consumer, a jury must determine exactly what 

constitutes a reasonable consumer of Marriott Russia Hotel rooms. The FTC has made clear that 

the practice or representation must be "judged in light of the knowledge and sophistication of the 

group." Id. at 181.26 Even for the "average consumer," it is known that foreign currency will be 

used in a foreign country and future exchange rates are an understood unknown.27 Further, as 

previously stated, the record is clear that Plaintiff himself was not surprised at check-out to be 

paying in rubles, particularly as he had stayed at other hotels in Russia on previous trips. See 

JPA 202 (Rotunda was "not aware of Russian hotels accepting U.S. dollars to pay hotel bills" 

and "believe[d] Russian law required that all payments (and thus all charges) be made in 

Rubles"). Marriott, therefore, strongly disputes that any omission concerning the exchange rate 

25 Further, Plaintiffs reliance on Fort Lincoln Civic Ass 'n, Inc. v. Fort Lincoln New Town Corp., 
944 A.2d 1055 (D.C. 2008), Pl. Br. at 46, is misplaced. In addition to being procedurally 
inapposite because it involved a dismissal at the preliminary stage of litigation, Fort Lincoln is 
not helpful to Plaintiff because it is factually distinguishable. Unlike the affirmative 
misrepresentation alleged by Plaintiffs in Fort Lincoln, there is no evidence that Marriott made 
an affirmative misrepresentation to Plaintiff. Marriott truthfully quoted prices in U.S. dollars and 
the Marriott Russia Hotels applied an exchange rate mechanism that converted the U.S. dollar 
price quote to rubles-to satisfy the law in Russia that all transactions take place in rubles. 
Marriott never represented, for example, that guests could pay for their rooms in U.S. dollars, or 
that they would receive the Central Bank rate when the U.S. dollar price quote was converted 
into rubles for payment purposes at check-out. 

26 To the extent that Crescent Publishing articulates a different standard, it is contradicted by the 
FTC and should not apply in this case. 

27 Marriott's data indicates that an overwhelming proportion of guests at Marriott Russia Hotels 
are business travelers, who, in addition to having no claim under the D.C. CPPA, are 
sophisticated international travelers with knowledge and understanding of fluctuating currency 
values, the use of exchange rates, and payment in foreign currencies. JPA 171-72. 
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mechanism could have been material to Plaintiff. Because this case pertains to the experiences 

of international travelers, the finder of fact will be required to account for that reality in assessing 

whether any representations by Marriott had a tendency to deceive a reasonable consumer. 

For these reasons, and as D.C. authorities (including those cited by Plaintiff) make clear, 

the Superior Court correctly ruled that summary judgment was not appropriate for Plaintiffs 

D.C. CPPA claim. It is the fact finder's role to determine what representations were made to 

Plaintiff and whether a reasonable consumer would have found any representations deceptive or 

material. See, e.g., Williams v. First Gov't Mortgage and Investors Corp., 225 F.3d 738 (D.C. 

Cir. 2000) (appeal after jury trial); Thompson Med. Co. v. FTC, 791 F.2d 189 (D.C. Cir. 1986) 

(administrative fact-finding); Calvetti v. Antcliff, 346 F. Supp. 2d 92, 103-06 (D.D.C. 2004) 

(denying summary judgment for jury resolution); Byrd v. Jackson, 902 A.2d 778 (D.C. 2006) 

(bench trial); Green v. Freight Liquidators, 312 A.2d 788 (D.C. 1973) (criminal trial); cf 

Crescent Publishing Group, 129 F. Supp. 2d 311 (preliminary injunction hearing). 

CONCLUSION 

For the foregoing reasons, and all others apparent to the Court, the Superior Court's 

rulings under review should be affirmed. 
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