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RULE 26.1 DISCLOSURE STATEMENT 

Plaintiffs-Appellants Owner-Operator Independent Drivers Association, Inc., 

Chutka Trucking, LLC, B.L Reever Transport, Inc., David Jundgeblut, and Willie W. 

Kaminski are represented by The Cullen Law Firm, PLLC and Hoover Hull Turner LLP, 

which also represented Plaintiffs-Appellants in the district court proceedings below. No 

Plaintiffs-Appellants have parent companies, subsidiaries (including wholly-owned 

subsidiaries), or affiliates that have issued shares to the public. 

     /s/ Paul D. Cullen, Sr.   
     Paul D. Cullen, Sr. 
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Plaintiffs-Appellants Owner-Operator Independent Drivers Association, Inc., 

Chutka Trucking, LLC, B.L Reever Transport, Inc., David Jundgeblut, and Willie W. 

Kaminski are represented by The Cullen Law Firm, PLLC and Hoover Hull Turner LLP, 

which also represented Plaintiffs-Appellants in the district court proceedings below. No 

Plaintiffs-Appellants have parent companies, subsidiaries (including wholly-owned 

subsidiaries), or affiliates that have issued shares to the public. 

      /s/ Paul D. Cullen, Jr.    
      Paul D. Cullen, Jr. 
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RULE 26.1 DISCLOSURE STATEMENT 

Plaintiffs-Appellants Owner-Operator Independent Drivers Association, Inc., 

Chutka Trucking, LLC, B.L Reever Transport, Inc., David Jundgeblut, and Willie W. 

Kaminski are represented by The Cullen Law Firm, PLLC and Hoover Hull Turner LLP, 

which also represented Plaintiffs-Appellants in the district court proceedings below. No 

Plaintiffs-Appellants have parent companies, subsidiaries (including wholly-owned 

subsidiaries), or affiliates that have issued shares to the public. 

      /s/ Kathleen B. Havener   
      Kathleen B. Havener 
 
 
 
 

RULE 26.1 DISCLOSURE STATEMENT 

Plaintiffs-Appellants Owner-Operator Independent Drivers Association, Inc., 

Chutka Trucking, LLC, B.L Reever Transport, Inc., David Jundgeblut, and Willie W. 

Kaminski are represented by The Cullen Law Firm, PLLC and Hoover Hull Turner LLP, 

which also represented Plaintiffs-Appellants in the district court proceedings below. No 

Plaintiffs-Appellants have parent companies, subsidiaries (including wholly-owned 

subsidiaries), or affiliates that have issued shares to the public. 

      /s/ Charles R. Stinson   
      Charles R. Stinson 
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RULE 26.1 DISCLOSURE STATEMENT 

Plaintiffs-Appellants Owner-Operator Independent Drivers Association, Inc., 

Chutka Trucking, LLC, B.L Reever Transport, Inc., David Jundgeblut, and Willie W. 

Kaminski are represented by The Cullen Law Firm, PLLC and Hoover Hull Turner LLP, 

which also represented Plaintiffs-Appellants in the district court proceedings below. No 

Plaintiffs-Appellants have parent companies, subsidiaries (including wholly-owned 

subsidiaries), or affiliates that have issued shares to the public. 

      /s/ Gregory R. Reed    
      Gregory R. Reed 
 
 
 
 

RULE 26.1 DISCLOSURE STATEMENT 

Plaintiffs-Appellants Owner-Operator Independent Drivers Association, Inc., 

Chutka Trucking, LLC, B.L Reever Transport, Inc., David Jundgeblut, and Willie W. 

Kaminski are represented by The Cullen Law Firm, PLLC and Hoover Hull Turner LLP, 

which also represented Plaintiffs-Appellants in the district court proceedings below. No 

Plaintiffs-Appellants have parent companies, subsidiaries (including wholly-owned 

subsidiaries), or affiliates that have issued shares to the public. 

      /s/ Michael R. Limrick   
      Michael R. Limrick 
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RULE 26.1 DISCLOSURE STATEMENT 

Plaintiffs-Appellants Owner-Operator Independent Drivers Association, Inc., 

Chutka Trucking, LLC, B.L Reever Transport, Inc., David Jundgeblut, and Willie W. 

Kaminski are represented by The Cullen Law Firm, PLLC and Hoover Hull Turner LLP, 

which also represented Plaintiffs-Appellants in the district court proceedings below. No 

Plaintiffs-Appellants have parent companies, subsidiaries (including wholly-owned 

subsidiaries), or affiliates that have issued shares to the public. 

      /s/ Riley H. Floyd    
      Riley H. Floyd 

 

  

Case: 20-1445      Document: 28            Filed: 05/28/2020      Pages: 94



 

v 

REQUEST FOR ORAL ARGUMENT 

Plaintiffs-Appellants Owner-Operator Independent Drivers Association, Inc., 

Chutka Trucking, LLC, B.L Reever Transport, Inc., David Jundgeblut, and Willie W. 

Kaminski request oral argument. Plaintiffs-Appellants believe oral argument would 

assist the Court in resolving this appeal because of the procedural posture from which it 

was appealed and the fact-based allegations that comprise Plaintiffs-Appellants’ 

challenge to Defendants’ tolling of the Indiana Toll Road. 
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1 

JURISDICTIONAL STATEMENT 

This matter is properly before this Court, and this Court has appellate jurisdiction, 

pursuant to 28 U.S.C. § 1291 as an appeal from a final decision of the United States District 

Court for the Southern District of Indiana, Case No. 19-00086-RLY-MJD. ECF 132-33, 

S.App. 015-020. 

The district court had subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and 

1343. This case arises under Article 1, Section 8, Clause 3 of the United States Constitution, 

the Commerce Clause, and the Privileges and Immunities Clause of Article IV, Section 2, 

Clause 1 and the Privileges or Immunities Clause of Amendment XIV, Section 1, Clause 

2 of the United States Constitution.  

The district court entered its final order and judgment disposing of all claims on 

March 10, 2020. ECF 132-33, S.App. 015-020. Appellants filed their Notice of Appeal on 

March 18, 2020 (ECF 134), within 30 days of the final order. Fed. R. App. P. 4(a)(1)(B). 
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2 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Did the district court err when it found that the State of Indiana (a non-

party) is acting as a market participant, thus shielding the actual Defendants’ conduct 

from Commerce Clause scrutiny when: 

a. by statute the Indiana legislature has defined Defendants’ operation 

and tolling of the Indiana Toll Road as the performance of an 

essential governmental function?  

b.  by statute defendants can wield coercive authority traditionally 

reserved to the State, including the exercise of police powers, the 

power to punish (criminally or civilly) noncompliance, and the 

power of eminent domain?  

c. the challenged activity is the imposition of user fees to access a 

transportation corridor for interstate commerce controlled by the 

Defendants exercising the powers of the State in its sovereign 

capacity? 

2. Does participation in a market for the leasing of state highways shield from 

dormant Commerce Clause scrutiny other conduct in the separate market for the 

imposition of tolls upon users of such highway? 

3. Do Plaintiffs’ plausible allegations that Defendants’ 35 percent increase in 

tolls only on heavy trucks, which burdened and intentionally discriminated against 
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3 

interstate commerce, fail to state a claim for violation of the Privileges and Immunities 

Clauses of the Constitution?  
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4 

STATEMENT OF THE CASE 

Plaintiffs-Appellants (“Plaintiffs”) include truck drivers who own and operate 

commercial motor vehicles (“CMVs”) and trucking businesses that haul freight in 

interstate commerce. Plaintiffs have paid tolls imposed by Defendant ITR Concession 

Company, LLC (“ITRCC”) for use of the Indiana Toll Road (“Toll Road”). Plaintiffs allege 

that ITRCC, acting under the color of state law and with the approval and cooperation of 

other Defendants also acting under color of state law, unlawfully imposes discriminatory 

and excessive tolls on CMVs Class 3 and higher (i.e., heavy trucks only) in violation of 

the Commerce Clause and the Privileges and Immunity Clauses of the United States 

Constitution. ECF 87 ¶¶ 4, 143, 149, J.App. 003, 025-026. Plaintiffs seek declaratory and 

injunctive relief and monetary damages pursuant to 42 U.S.C. §§ 1983 and 1988. The State 

of Indiana is not a party to the proceeding. 

On March 4, 2019 the Defendants filed a joint motion to dismiss pursuant to Fed. 

R. Civ. P. 12(b)(6). ECF 52. Plaintiffs opposed Defendants’ Motion to Dismiss. Of 

particular import here is that Defendants’ Brief in Support of their Rule 12(b)(6) motion 

included numerous factual allegations beyond and/or in conflict with well-pleaded 

allegations in the complaint. Plaintiffs objected to the court’s consideration of matters 

outside of the pleadings and requested that the court either ignore them or convert 

Defendants’ motion to one for summary judgment under Fed. R. Civ. P. 12(d) and permit 

discovery. The district court did not address this issue and granted the Defendants’ Rule 
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12(b)(6) motion as to the Commerce Clause claim based solely on the market participant 

doctrine. Thus, factual issues related to Defendants’ market participant doctrine defense 

were improperly resolved in the context of Rule 12(b)(6). Further, the district court 

specifically found that “Indiana is acting as a market participant in this instance.” ECF 

113 at 8, S.App. 008. This finding is noteworthy given that the State of Indiana is not a 

party to this proceeding and the Indiana Finance Authority (“IFA”) is, by statute, not a 

state agency, but is independent from the State of Indiana. Like the other Defendants, the 

IFA is alleged to be acting under the color of state law within the meaning of 42 U.S.C. § 

1983. 

 Facts 

The Indiana Toll Road traverses northern Indiana for 157 miles from Illinois to 

Ohio, connecting Chicago with the Eastern Seaboard since 1956. Billed as “the Main Street 

of the Midwest,” the Toll Road is an essential corridor of interstate  

commerce between the East and West. See ECF 87 ¶¶ 59-60, J.App. 011; see also Ind. Dep’t 

of Transp., Indiana Toll Road: “Main Street of the Midwest”, 

https://www.in.gov/indot/files/trmap.pdf (last visited May 27, 2020); Ind. Toll Road, 

About Us, https://www.indianatollroad.org/about-us/ (last visited May 27, 2020).  

In addition to individual truck drivers and small trucking businesses, Plaintiffs 

include the Owner-Operator Independent Drivers Association, Inc. (“OOIDA”), a trade 

association of owner-operators who own and operate trucks and trucking businesses. 
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OOIDA represents more than 160,000 members, mostly small business truckers, in all 

fifty states. ECF 87 ¶ 11, J.App. 004. 

Plaintiffs sued Indiana Governor Eric Holcomb; Indiana Department of 

Transportation (“INDOT”) Commissioner Joe McGuinness; IFA and its individual 

members; and ITRCC. Each of the Defendants is alleged to be operating under color of 

state law and is a state actor within the meaning of 42 U.S.C. § 1983. See ECF 87 ¶¶ 47, 56, 

130, 149, J.App. 010-011, 021, 026. The State of Indiana is not a party to this proceeding. 

By statute, IFA is independent from the State of Indiana in its corporate and sovereign 

capacity. Ind. Code § 5-1.2 -3-1. ECF 87 ¶¶ 17-26, J.App. 006-007. 

IFA owns the Toll Road, and ITRCC operates and maintains the Toll Road under 

a contract with IFA entitled the “Indiana Toll Road Concession and Lease Agreement” 

(“Lease” or “Lease Agreement”). See ECF 87 ¶¶ 17-26, J.App. 006-007. Under the 75-year 

Lease, ITRCC has the right to set, raise, and collect tolls on the Toll Road until 2081, 

subject to the oversight of IFA. Ind. Code § 8-15.5-2-5. At the outset of the Lease, ITRCC 

paid $3.8 billion to IFA for that right. ECF 87 ¶¶ 65-69, J.App. 012.  

In September 2018, Governor Holcomb announced that, to fund his “Next Level 

Connections” program (an infrastructure initiative consisting of projects that bore no 

functional relationship to the Toll Road), ITRCC would pay IFA another $1 billion in 

exchange for the right to impose a 35 percent toll increase only on heavy trucks using the 

Toll Road. See ECF 87 ¶¶ 88-108, J.App. 015-017. None of the intended expenditures of 
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any portion of the $1 billion is intended to contribute to the maintenance, operation, or 

improvement of the Toll Road.  

Most of the heavy truck traffic on the Toll Road is interstate, ECF 87 ¶ 117, J.App. 

018, as Defendants concede (ECF 53 at 7). The tolling increase was designed to, and does, 

fall most heavily on truckers engaged in interstate commerce. Indeed, when announcing 

the increased tolls on trucks, Governor Holcomb declared, “The majority of traffic is from 

out-of-state. We’re capturing other people’s money.” ECF 87 ¶ 118, J.App. 019. 

Accordingly, although the tolls are the same whether the truck is from Indiana or 

elsewhere, Plaintiffs alleged Defendants intended to discriminate against interstate 

commerce. 

Prior to raising the tolls on heavy vehicles, toll receipts from heavy trucks had been 

at least sufficient to cover their fair share of the cost of operating and maintaining the Toll 

Road. After the 35 percent toll increase went into effect, toll receipts from heavy trucks 

were at least 135 percent of what previously was determined as those vehicles’ fair share 

of the actual cost of operating and maintaining the turnpike. The Amended Complaint 

alleges that the excess tolls exceed a fair approximation of the use of the facilities by trucks 

and a fair approximation of benefits received by the motor carriers and drivers for their 

use of the Toll Road. ECF 87 ¶¶ 103-06, J.App. 017. Plaintiffs therefore asserted plausible 

claims that the increased tolls imposed only on heavy trucks violate both the Commerce 

Clause and Privileges and Immunities Clauses of the U.S. Constitution.  
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 Procedural History 

Plaintiffs filed their Complaint against ITRCC, IFA, and the individual Defendants 

on January 9, 2019. ECF 1. Plaintiffs attached the Toll Road lease and its amendment to 

their Complaint. ECF 1-1, 1-2, J.App. 030-199. On March 4, 2019, all Defendants 

responded to the Complaint by filing a joint motion to dismiss. ECF 52. Defendants asked 

the district court to dismiss for failure to state a claim because the market participant 

doctrine exempted “Indiana’s” conduct from Commerce Clause scrutiny and that their 

tolls did not impose an undue burden on or discriminate against interstate commerce. 

ECF 53. Plaintiffs opposed Defendants’ motion, arguing, inter alia, that the market 

participant defense does not apply to Defendants’ tolls and that the tolls violate the 

dormant Commerce Clause standard for user fees established by the Supreme Court in 

Evansville-Vanderburgh Airport Authority District v. Delta Airlines, Inc., 405 U.S. 707 (1972), 

and adopted by this Court in Endsley v. City of Chicago, 230 F.3d 276 (7th Cir. 2000). ECF 

67. Thereafter Plaintiffs moved to amend their Complaint to add individuals who use the 

Toll Road who are not Indiana residents (ECF 82) pursuant to the deadline imposed by 

the Case Management Plan for adding additional parties (ECF 59). The district court 

granted Plaintiffs’ request (ECF 84), and the parties agreed that their previously 

submitted briefing on Defendants’ motion to dismiss applied to Plaintiffs’ Amended 

Complaint (ECF 85). See ECF 87 (Amended Complaint), J.App. 001-029. Between January 

9 and August 13, 2019, the parties engaged in discovery. 
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Defendants moved to stay discovery (ECF 86), which Plaintiffs opposed (ECF 100). 

The district court referred Defendants’ motion to dismiss to the Magistrate Judge 

pursuant to 28 U.S.C. § 636. ECF 97. Plaintiffs moved for class certification (ECF 98-99), 

which Defendants opposed (ECF 102).  

On August 13, 2019, the Magistrate Judge entered his Report and 

Recommendation (“Report”), which recommended that the motion to dismiss with 

respect the Plaintiffs’ dormant Commerce Clause claim be granted solely on the basis of 

Defendants’ argument that Indiana (a non-party) is protected by the market participant 

doctrine. ECF 113, S.App. 001-014. The Magistrate Judge did not address Defendants’ 

argument that, apart from the market participant doctrine, their conduct did not violate 

the dormant Commerce Clause. The Report also concluded that Plaintiffs failed to state a 

claim for unlawful discrimination under the Privileges and Immunities Clauses. The 

Magistrate Judge then granted Defendants’ motion to stay discovery. ECF 114. Plaintiffs 

objected to the Report on September 6, 2019. ECF 121. 

On March 10, 2020, the district court adopted the Report, dismissing Plaintiffs’ 

claims and entering final judgment without further opinion. ECF 132, 133, S.App. 015-

020. Plaintiffs filed their notice of appeal and docketing statement on March 18, 2020. ECF 

134, 135. 
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 Rulings presented for review 

Plaintiffs-Appellants appeal from a final order and judgment of the United States 

District Court for the Southern District of Indiana, Civil Action No. 19-00086-RLY-MJD, 

entered March 10, 2020. ECF 132-33, S.App. 015-020. The district court adopted the 

Magistrate Judge’s Report and Recommendation, dismissing Plaintiffs’ claims in their 

entirety without leave to amend. Id.; ECF 113.  

STANDARD OF REVIEW 

This Court reviews de novo a dismissal under Fed. R Civ. P. 12(b)(6). Olson v. 

Champaign County, 784 F.3d 1093, 1098 (7th Cir. 2015) (reversing dismissal of § 1983 

claims). “To survive a motion to dismiss, the plaintiffs’ complaint need contain only ‘a 

short and plain statement of the claim showing that the pleader is entitled to relief.’” Id. 

(quoting Fed. R. Civ. P. 8(a)(2)). This Court must “accept all well-pleaded facts in the 

complaint as true,” Mueller v. City of Joliet, 943 F.3d 834, 836 (7th Cir. 2019), and “draw all 

reasonable inferences in favor of the plaintiff.” Heredia v. Capital Mgmt. Servs., L.P., 942 

F.3d 811, 814 (7th Cir. 2019). The complaint need only give the defendant fair notice of 

the plaintiffs’ claims, and the claims must be plausible. Olson, 784 F.3d at 1098-99; see also 

Auto Driveaway Fran. Sys., LLC v. Auto Driveaway Richmond, LLC, 928 F.3d 670, 675 (7th 

Cir. 2019) (“[T]he federal courts require notice pleading, not fact pleading complete with 

all the minutiae.”). “A claim has facial plausibility when the plaintiff pleads factual 
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content that allows the court to draw the reasonable inference that the defendant is liable 

for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 

In deciding a Rule 12(b)(6) motion, courts may consider only the allegations in the 

complaint, exhibits attached to the complaint, other documents critical to and referred to 

in the complaint, and facts subject to judicial notice.  Reed v. Palmer, 906 F.3d 540, 548 (7th 

Cir. 2018). Courts may not consider other material—“matters outside the pleadings”—

without converting the motion to dismiss to one for summary judgment.  See Fed. R. Civ. 

P. 12(d); see also Geinosky v. City of Chicago, 675 F.3d 743, 745 n.1 (7th Cir. 2012). If not 

converting to summary judgment, the court must ignore these extrinsic materials except 

in support of the plaintiff’s opposition to dismissal.  Geinosky, 675 F.3d at 745 n.1. 

SUMMARY OF THE ARGUMENT 

The Constitution’s Commerce Clause, in addition to providing Congress authority 

to regulate interstate and foreign commerce, “has long been recognized as a self-

executing limitation on the power of the States to enact laws imposing substantial 

burdens on such commerce.” S.-Cent. Timber Dev., Inc. v. Wunnicke, 467 U.S. 82, 87 (1984). 

Where, however, a state or local government acts in a proprietary capacity by 

participating in a specific market as if it were a private party, the market participant 

doctrine may shield its conduct from dormant Commerce Clause liability. See, e.g., Reeves, 

Inc. v. Stake, 447 U.S. 429, 438-39 (1980) (holding that Commerce Clause does not prohibit 

state-owned cement manufacturer from choosing to prioritize in-state buyers); J.F. Shea 
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Co., Inc. v. City of Chicago, 992 F.2d 745, 747-49 (7th Cir. 1993) (holding that local hiring 

preference rule for City contracts qualifies for the market participant exception). Thus, 

states and local governments can choose their contract partners, operate publicly owned 

businesses, and favor in-state entities when they engage in proprietary conduct within a 

specific market without triggering dormant Commerce Clause scrutiny. See, e.g., White v. 

Mass. Council of Constr. Emp’rs, Inc., 460 U.S. 204, 209-10, 214 (1983) (holding that Boston 

was a market participant, and thus allowed to impose local hiring preferences, insofar as 

it expended its own funds when entering into construction contracts for public projects). 

That certain conduct by the government escapes dormant Commerce Clause 

scrutiny is based on the proposition that “state proprietary activities may be, and often 

are, burdened with the same restrictions imposed on private market participants.” Reeves, 

447 U.S. at 439. But the scope of the proprietary conduct that qualifies for this exception 

is not boundless. See S.-Cent., 467 U.S. at 97-98 (“[T]he doctrine is not carte blanche to 

impose any conditions that the State has the economic power to dictate, and does not 

validate any requirement merely because the State imposes it upon someone with whom 

it is in contractual privity.”)  

Accordingly, courts are exacting when determining whether government conduct 

bears the hallmarks of regulation and should therefore be constrained. See, e.g., Tri-M 

Grp., LLC, v. Sharp, 638 F.3d 406, 422 (3d Cir. 2011) (asserting that the court “must consider 

in each specific context if the government is acting like a private business or a 

Case: 20-1445      Document: 28            Filed: 05/28/2020      Pages: 94



 

13 

governmental entity” (quoting Selevan v. N.Y. Thruway Auth., 584 F.3d 82, 93 (2d Cir. 

2009))); USA Recycling, Inc. v. Town of Babylon, 66 F.3d 1254, 1283 (2d Cir. 1995) (same); 

Alliance for Clean Coal v. Miller, 44 F.3d 591, 596 (7th Cir. 1995) (holding that the exception 

does not apply because “Illinois is not acting as a purchaser of either coal or electricity 

but as a regulator of utilities”). When a state actor does not directly participate as a private 

entity would, in a specific, narrowly defined market, it engages in governmental conduct 

subject to dormant Commerce Clause scrutiny. A demanding, fact-intensive analysis is 

required to determine whether a state actor qualifies for the exception. 

The district court erred in applying the market participant exception to 

Defendants’ excessive tolls. First, the market participant exception requires a fact-specific 

inquiry ill-suited for a motion to dismiss. The district court resolved those fact-intensive 

questions on the pleadings by construing Plaintiffs’ well-pleaded allegations against 

Plaintiffs rather than in their favor. Further, Defendants’ conduct does not fall within the 

market participant doctrine’s narrow scope for avoiding Commerce Clause scrutiny: 

Defendants are neither (1) engaging in proprietary conduct nor (2) directly participating 

in a narrowly defined market in which the challenged conduct takes place. Neither the 

district court here nor the Seventh Circuit’s opinion in Endsley evaluated these essential 

factors. Defendants’ assertion of the market participant doctrine fails on both procedural 

and substantive grounds.  
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ARGUMENT 

I. THE DISTRICT COURT ERRONEOUSLY APPLIED THE MARKET 
PARTICIPANT DOCTRINE TO DISMISS PLAINTIFFS’ DORMANT 
COMMERCE CLAUSE CLAIM.  

 Defendants’ excessive tolling of the Indiana Toll Road is governmental, 
not proprietary, conduct that does not qualify for the narrow market 
participant exception. 

Excessive tolling is not shielded by the market participant doctrine when: (1) the 

state actor’s challenged activity is defined as the performance of a governmental function; 

(2) compliance with the challenged activity occurs under threat of civil or criminal 

penalties; or (3) the challenged activity is imbued with coercive powers enjoyed only by 

the State. Defendants’ tolling meets all three criteria. This Court should hold, as a matter 

of law, that Defendants’ excessive tolling is governmental conduct, thereby foreclosing 

Defendants’ reliance on the market participant exception to dormant Commerce Clause 

scrutiny. 

1. The operation and maintenance of the Indiana Toll Road is the 
provision of a governmental function. 

This Court should take the Indiana legislature at its word. The preeminent canon 

of statutory interpretation is that “courts must presume that a legislature says in a statute 

what it means and means in a statute what it says there.” Barnhart v. Sigmon Coal Co., 534 

U.S. 438, 461-62 (2002) (binding the Commissioner of Social Security to the language 

adopted by Congress in enacting the Coal Act); see also Patriotic Veterans, Inc. v. Indiana, 

736 F.3d 1041, 1047 (7th Cir. 2013) (holding that it is not the court’s function to ignore the 
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plain language of a statute); Robinson v. Monroe County, 663 N.E.2d 196, 198 (Ind. Ct. App. 

1996) (holding that the court “may not ignore the clear language of a statute, regardless 

of our view as to its wisdom . . . to, in effect, rewrite a statute in order to render it 

consistent with our view of sound public policy”). The Indiana legislature was crystal 

clear when, in the statutes authorizing the IFA/ITRCC lease agreement, it repeatedly and 

plainly defined Defendants’ conduct as an essential governmental function: 

• The enabling statute establishing IFA states “though separate from the state, 
the exercise by the authority of its powers constitutes an essential 
governmental, public, and corporate function.” See Ind. Code § 5-1.2-3-1(a); 

• “The operation and maintenance of toll road projects by the [IFA] will 
constitute the performance of essential governmental functions.” Id. at § 8-15-
2-12(b); and 

• IFA’s public-private projects are “considered to be public property devoted  
to an essential public and governmental function and purpose.” Id. at  
§ 8-15.7-7-1. 

The district court ignored these statutes without explanation, but this statutory 

language is not mere semantics. The decision by Indiana’s legislature to define 

Defendants’ conduct as “essential governmental” and “public” functions is consistent 

with the analysis and holdings of both Indiana courts and federal courts nationwide. See, 

e.g., Ennis v. State Highway Comm’n, 108 N.E.2d 687, 693 (Ind. 1952) (quoting Indiana 

statutes recognizing highways as an essential government function and recognizing that 

the “state is charged with the duty of providing and maintaining highways”); see also 

Brown v. Transurban USA, Inc., 144 F. Supp. 3d 809, 835-36 (E.D. Va. 2015) (“[T]he 
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operation of, and enforcement of laws on, roads and public highways, including toll 

roads, is a function traditionally reserved to the state.”).1 In particular, the Second Circuit 

directly addressed the relevance of statutory language in Selevan, holding that the 

discount tolling policy for resident users of the Grand Island Bridge did not qualify for 

the market participant exception. 584 F.3d at 93 (noting that the authorizing statute 

characterized NYTA’s authority “as performing a governmental function”).  

If Defendants contend that the plain language of these statutes does not reflect the 

Indiana legislature’s intent, it is for the Indiana legislature, not this Court, to remedy that 

alleged inconsistency. See Patriotic Veterans, Inc., 736 F.3d at 1047 (“The court’s task is not 

to seek a motive for what Congress has plainly done, in fact, to the contrary, a court must 

avoid rendering what Congress has plainly done . . . devoid of reason and effect.” 

(internal quotation marks omitted)). Relying on the explicit, repeated, and plain language 

of the relevant statutes, Defendants’ operation and tolling of the Toll Road is 

governmental conduct subject to dormant Commerce Clause scrutiny. 

 
1 See also Bonney v. Ind. Fin. Auth., 849 N.E.2d 473, 487-88 (Ind. 2006) (recognizing trial 

court’s deference to the General Assembly’s express finding that the Toll Road “serves a public 
purpose”); see also Fowler v. Cal. Toll-Bridge Auth., 128 F.2d 549, 550-51 (9th Cir. 1942) (agreeing 
with and quoting extensively from Kan. City Bridge Co.); Kan. City Bridge Co. v. Ala. State Bridge 
Corp., 59 F.2d 48, 48-50 (5th Cir. 1932) (“It is well settled that the construction of public roads and 
bridges is a governmental function.”); Cohen v. R.I. Tpk. & Bridge Auth., 775 F. Supp. 2d 439, 445 
(D.R.I. 2011) (quoting Selevan for “the general rule that ‘building and maintaining roads is a core 
governmental function’”); Bester v. Chicago Transit Auth., 676 F. Supp. 833, 838 (N.D. Ill. 1987) 
(“The toll road case is relatively easy because building and maintaining the roads, and indeed the 
toll road, has been a government function since ancient ages.”), aff’d and remanded, 887 F.2d 118 
(7th Cir. 1989); Spangler v. Fla. State Tpk. Auth., 106 So. 2d 421, 422 (Fla. 1958) (quoting Florida 
statutes recognizing turnpike operations as an essential government function). 
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2. Defendants’ reliance on the market participant doctrine is also 
foreclosed by their use of the State’s police power, an authority not 
available to ordinary marketplace participants. 

The Supreme Court has explicitly drawn a bright line between proprietary and 

regulatory conduct: when a state actor chooses “a tool to fulfill [its] goals which only a 

government can wield” it is engaging in regulatory, not proprietary, conduct. Am. 

Trucking Ass’ns v. City of Los Angeles, 569 U.S. 641, 651 (2013) (citing United Haulers Ass’n, 

Inc. v. Oneida-Herkimer Solid Waste Mgmt. Auth., 438 F.3d 150, 157 (2d Cir. 2006) (holding 

that the state actor was not eligible for the market participant exception in a dormant 

Commerce Clause challenge), aff’d, 550 U.S. 330 (2007)). Even before the Supreme Court’s 

decision in American Trucking Associations, Circuit Courts routinely applied that test.  

For example, in Tri-M Group, the Third Circuit held that Delaware was not acting 

as a market participant in requiring that apprenticeship programs be registered in-state 

under the threat of civil penalties. 638 F.3d at 425-26 (“Where the state relies on its 

coercive power to effectuate compliance with contractual provisions, it distinguishes 

itself from a truly private actor, which must rely on contractual remedies to remedy 

breaches.”); see also SSC Corp. v. Town of Smithtown, 66 F.3d 502, 512 (2d Cir. 1995) (citing 

Wash. State Bldg. & Constr. Trades v. Spellman, 684 F.2d 627, 631 (9th Cir. 1982)). In Selevan, 

the Second Circuit likewise held that the market participant exception did not apply 

because unlike a private actor, the New York Thruway Authority (“NYTA”) could 

engage in conduct exclusively reserved for the government. 584 F.3d at 93-94 (listing the 
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uniquely governmental authority available to the agency responsible for operating the 

Grand Island Bridge toll).  

Defendants here also wield the authority of the State to enforce compliance with 

their tolling policies. Defendants can penalize users in ways that only the State can. See 

Ind. Code § 8-15-3-34 (empowering officers employed to police the Toll Road with the 

same authority granted to any other state law enforcement officer). Defendants’ ability to 

exercise such “distinctively governmental” legal authority has never been accepted as 

proprietary conduct by any court. See, e.g., Tri-M Grp., 638 F.3d at 425-26 (holding that 

“the potential civil penalty threatened by the State for failure to comply with the 

prevailing wage condition . . . confirms that its role is not merely that of a market 

participant”); USA Recycling, 66 F.3d at 1282 (holding that the city acted as a market 

regulator in denying licenses to all garbage haulers and establishing civil and criminal 

penalties for unlicensed haulers); SSC Corp., 66 F.3d at 512 (holding that the state actor is 

engaging in market regulation if it imposes the threat of criminal penalties). Defendants 

cannot both compel compliance with their tolling policies under threat of civil or criminal 

penalties and avail themselves of the market participant doctrine. 

3. The nature of Defendants’ tolling activity is governmental rather 
than proprietary conduct. 

Although the plain language of Indiana’s statutes and Defendants’ ability to 

exercise police powers otherwise reserved to the State should be the end of this Court’s 

analysis, Defendants’ tolling of commercial motor vehicles is also governmental conduct 
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under prevailing market participant doctrine jurisprudence. Although the line between 

governmental and proprietary conduct can sometimes be difficult to discern, it is clear in 

this instance that Defendants’ conduct is governmental and outside the scope of the 

narrow market participant exception.  

Under the market participant doctrine, the Supreme Court has found government 

conduct to be proprietary in only three instances involving the Commerce Clause.2 See 

Hughes v. Alexandria Scrap Corp., 426 U.S. 794, 796-98, 809-10 (1976) (holding that 

Maryland acted as a proprietary purchaser of abandoned vehicles for scrap metal); Reeves, 

447 U.S. at 430-32, 440 (holding that the State’s manufacture and sale of concrete was 

proprietary conduct); White, 460 U.S. at 205-06, 214 (holding that Boston’s resident 

employment requirement for government contracts funded in whole or in part by city 

was proprietary conduct). At the same time, the Court has repeatedly rejected attempts 

to stretch the proprietary conduct component of the market participant exception to 

accommodate plain governmental regulation. See, e.g., S.-Cent., 467 U.S. at 93-96 (holding 

that held that Alaska engaged in regulatory conduct when it imposed contractual 

restrictions on third parties); New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 271, 277-78 

 
2 The Supreme Court has also analyzed the distinction between proprietary and 

regulatory conduct in the context of federal preemption See Am. Trucking Ass’ns, 569 U.S. at 651 
(citing United Haulers, 438 F.3d at 157) (holding that the government’s conduct is preempted 
because it engaged in regulatory behavior by choosing “a tool to fulfill those goals which only a 
government can wield: the hammer of criminal law”); see also Johnson v. Rancho Santiago Cmty. 
Coll. Dist., 623 F.3d 1011, 1022-24 (9th Cir. 2010) (demonstrating that the market participant 
doctrine requires a similar analysis in the preemption context). 
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(1988) (holding that Ohio’s tax credit scheme for state-produced ethanol was neither the 

purchase or sale of ethanol, but the “assessment and computation of taxes—primeval 

government activity”); Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 

592-94 (1997) (applying Limbach analysis to favorable tax treatment of in-state nonprofits).  

Collectively, these cases stand for the proposition that a state actor engages in 

proprietary conduct when it expends its own funds and enters into contractual 

relationships with private entities as if it were a typical marketplace participant. See, e.g., 

Huish Detergents, Inc. v. Warren County, 214 F.3d 707, 715 (6th Cir. 2000) (“‘A governmental 

entity which expends or risks no public money . . . is not subject to the vagaries of the 

market and need be afforded no corresponding freedom’ under the market participant 

doctrine.” (quoting GSW, Inc. v. Long County, 999 F.2d 1508, 1513-14 (11th Cir. 1993))); Atl. 

Coast Demolition & Recycling, Inc. v. Bd. of Chosen Freeholders of Atl. Cty., 48 F.3d 701, 716 

(3d Cir. 1995) (describing that Alexandria Scrap, Reeves, and White are all circumstances 

when “the government was participating directly in some aspect of the market as a 

purchaser, seller, or producer”). 

Defendants do not engage in the expenditure of any State funds in imposing the 

excessive tolling policy. See GSW Inc., 999 F.2d at 1513 (distinguishing Supreme Court 

market participant cases because the County had not expended or risked any public 

funds and “failure to expend or risk public funds has several ramifications which negate 

a finding of market participation”). This is not a discrete government project as in Reeves 
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(manufacture and sale of concrete) or White (city-funded construction projects), or the 

purchase of a service as in Alexandria Scrap (scrapping abandoned cars). Instead, 

Defendants’ decision to increase tolls on heavy trucks by 35 percent is prototypical 

governmental revenue-raising aimed at advancing State-wide policy goals. See supra at 5-

7 (detailing how the toll increase was designed to burden out-of-state CMVs for the 

purpose of funding the “Next Level Connections” plan). As American Trucking 

Associations makes clear, carrying out a sovereign function by contract does not convert 

it into proprietary activity. See 569 U.S. at 649-50 (holding that the Port engages in 

governmental conduct and proprietary contract-based participation in the market). 

Defendants’ excessive user fees are thus more akin to governmental taxation 

schemes, in both effect and intent, which the Supreme Court has repeatedly deprived of 

the market participant exception. In Limbach, the Supreme Court analyzed whether 

Ohio’s ethanol tax credit policy, purportedly adopted to further public health and 

interstate commerce, violated the dormant Commerce Clause. See 486 U.S. at 279. In 

denying the application of the market participant exception, the Court held “[t]he Ohio 

action ultimately at issue is neither its purchase nor its sale of ethanol, but its assessment 

and computation of taxes—a primeval government activity.” Id. at 277 (distinguishing an 

impermissible tax credit scheme from permissible direct subsidization of an industry). 

Similarly, in Camps Newfound, the Supreme Court refused to apply the market participant 

exception to Maine’s favorable tax treatment of nonprofit camps that primarily served in-
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state residents, which was purportedly adopted as a means to lessen the social service 

burden and to foster societal benefits. Camps Newfound, 520 U.S. at 588, 592-94 (holding 

favorable tax treatment of instate nonprofits as governmental conduct).  

Although Defendants do not rely on the State’s taxation authority, the ability to 

increase user fees on a state-owned highway is not substantively different for 

determining whether Defendants are engaged in governmental conduct: both taxes and 

tolls are “primeval government activity.” And as in Limbach and Camps Newfound, 

Defendants here rely on their unique State authority to advance a state-wide policy goal 

rather than efficiently procure “needed goods and services, as measured by comparison 

with the typical behavior of private parties in similar circumstances.” See Rancho Santiago 

Cmty. Coll. Dist., 623 F.3d at 1023 (quoting Cardinal Towing & Auto Repair, Inc. v. City of 

Bedford, 180 F.3d 686, 693 (5th Cir. 1999)) (citing Chamber of Commerce v. Brown, 554 U.S. 

60 (2008)).  

Defendants also benefit from a slate of additional powers and privileges reserved 

for the government. Defendants can exercise State sovereign authority—such as the 

power of eminent domain (Ind. Code § 8-15-2-5(5)(B))—unavailable to other private 

entities. See Selevan, 584 F.3d. at 93-94 (asserting that NYTA’s ability to use eminent 

domain, among other traditional government authority, distinguished its tolling policy 

from proprietary conduct). Moreover, the Indiana legislature endowed IFA and ITRCC 

with tax exemptions consistent with government activity. See Ind. Code § 8-15-3-23(b) 
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(“Since the operation and maintenance of a tollway . . . constitutes the performance of 

essential governmental functions, neither the department nor the [IFA] is required to pay 

any taxes or assessments upon a tollway”); id. § 8-15.7-7-1 (granting ITRCC an exemption 

from “ad valorem taxes” because the property it manages is “devoted to an essential 

public and governmental function and purpose”). These state powers and privileges 

further distinguish Defendants’ Toll Road operations from proprietary activity. 

Defendants’ conduct simply does not square with the Supreme Court’s approach 

to proprietary conduct under the market participant doctrine. Because Defendants are 

availing themselves of their uniquely governmental authority, they may not also avail 

themselves of the freedoms that private entities are entitled to exercise in doing business.  

 Defendants’ challenged conduct—excessive tolling—does not occur in 
the specific narrowly defined market in which Defendants claim to be 
participating, precluding application of the market participant doctrine. 

The market participant doctrine exempts only proprietary conduct that occurs 

within a specific, narrowly defined market. If the relevant “market” is not narrowly 

defined, the exception “has the potential of swallowing up” the dormant Commerce 

Clause. See S.-Cent., 467 U.S. at 97-98. Here, neither the district court nor Defendants 

properly defined the market or how the conduct actually challenged by Plaintiffs’ 

claims—Defendants’ excessive toll collection—constitutes participation in that market. 

The district court found that IFA participated in a market by “acting as a property owner 

in leasing the land to ITRCC.” ECF 113 at 8, S.App. 008. But Plaintiffs do not challenge, 
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for example, IFA’s role as landlord. Whatever market may exist among private entities 

competing to lease state roads, that market does not include charging individuals tolls to 

utilize public, interstate highways. For this reason alone, the market participant doctrine 

provides no escape for Defendants’ tolls from constitutional scrutiny. 

The district court’s finding that Defendants’ tolls are part of the same “market” as 

the real property leasing market constitutes precisely the “swallowing up” of the dormant 

Commerce Clause that the Supreme Court feared. See ECF 113 at 8, S.App. 008; cf. S.-

Cent., 467 U.S. at 97-98 (“The limit of the market-participant doctrine must be that it 

allows a State to impose burdens on commerce within the market in which it is a 

participant, but allows it to go no further. The State may not impose conditions, whether 

by statute, regulation, or contract, that have a substantial regulatory effect outside of that 

particular market.”). Moreover, a state-controlled channel of interstate commerce, like an 

interstate highway, is not a proper “market” under the market participant doctrine. 

In South Central, the Supreme Court rejected the State’s attempt to shoehorn the 

challenged conduct within the purported relevant “market.” That Alaska sold raw timber 

did not remove the challenged laws—the State’s post-sale restrictions on lumber 

processing—from Commerce Clause scrutiny. S.-Cent., 467 U.S. at 95. Alaska’s sale of raw 

timber did not fall within the market relevant to the actual challenged conduct—post-

sale timber processing. Id. at 96; cf. Limbach, 486 U.S. at 277 (subsidizing in-state ethanol 
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production through taxation is not participating in ethanol market, even if such 

participation could have effect of subsidization as in Alexandria Scrap).  

Conversely, the Reeves plaintiffs challenged South Dakota’s actual sale of cement, 

447 U.S. at 433, meaning the market relevant to plaintiffs’ claims was the buying and 

selling of cement. See S.-Cent., 467 U.S. at 94 (discussing Reeves). Likewise, in White, the 

plaintiffs challenged Boston’s requirement that construction companies contracting with 

the city use local workers. 460 U.S. at 209-10. The “market” relevant to plaintiffs’ challenge, 

therefore, was entering into government construction contracts. See id.  

In W.C.M. Window, this Court similarly refused to accept a broad definition of the 

relevant “market.” W.C.M. Window Co. v. Bernardi, 730 F.2d 486, 495 (7th Cir. 1984). There, 

the plaintiffs challenged a public contract hiring preference similar to the preference at 

issue in White but, unlike White, the preference was not limited to public contracts paid 

for with state funds. See id. Thus, the State’s offending conduct was not limited to the 

specific, narrowly defined state-funded contracts market. Id. The challenged conduct, 

rather, fell outside the narrowly defined market in which it participated.3  

This Court similarly declined to find market participation in the statutory 

preemption context in E & E Hauling, Inc. v. Forest Preserve District, 821 F.2d 433, 437-38 

(7th Cir. 1987). In that case, a municipal environmental district entered into a contract 

 
3 In contrast, this Court applied White to a city’s preference for contractors in expending 

the city’s own funds. J.F. Shea Co. v. City of Chicago, 992 F.2d 745, 747-49 (7th Cir. 1993).  
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with a private entity concerning solid waste disposal. The district later adopted 

ordinances affecting that solid waste disposal. This Court rejected the district’s claim that 

the market participant doctrine shielded its ordinances from Commerce Clause scrutiny 

because the “market” consisted of performing the government contract, and did not 

extend to other conduct—the ordinances—outside that market. Id. at 438. 

Even had Defendants claimed, or the district court defined, the relevant “market” 

as the setting of tolls, highway tolls are not a proper “market” under the market 

participant doctrine. See, e.g., Selevan, 584 F.3d at 93 (“Although there is undoubtedly a 

market comprised of private entities competing with one another for government 

contracts, we see no evidence in the record that NYTA competes with other entities that 

are also seeking to build and maintain highway systems.”). Here, the State of Indiana has 

definitively established by statute that it considers providing the Toll Road to be an 

essential public and government function. See supra Part I.A.1.  

As the Ninth Circuit explained in Shell Oil, a government-controlled channel of 

interstate commerce never qualifies as a “market.” Shell Oil Co. v. City of Santa Monica, 

830 F.2d 1052, 1057 (9th Cir. 1987). Even if a government’s management of an interstate 

commerce corridor exhibits some market features—e.g., contractual privity with private 

entities, potential competitors, etc.—the importance of these channels to the free flow of 

interstate commerce removes them from market participant protection. See id. 

(“[R]estrictions on publicly controlled transportation corridors raise the dormant 
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commerce clause concern for impediments to the free flow of commerce.”); infra Part I.C. 

There simply is no “market” for highway tolls. 

The Supreme Court’s and this Court’s consistent rejection of attempts to apply the 

market participant exception to conduct beyond specific, direct activity in a narrow 

market demonstrates the courts’ reluctance to expand, and suspicion of, this exemption 

from Commerce Clause scrutiny, particularly where channels of interstate commerce are 

involved.  

 The market participant doctrine does not extend to transportation 
corridors for interstate commerce. 

In addition to the market participant doctrine’s narrow scope, courts have 

declined to apply the doctrine when “recognized transportation corridors for commerce” 

are at issue. See, e.g., Shell Oil Co., 830 F.2d at 1057. These cases are based on the 

proposition that because the conduct in question is inherently governmental—indeed the 

involved lands, such as a highway, are only held by virtue of the State’s sovereign 

capacity—the market participant doctrine does not apply.  

In Shell Oil Co., the Ninth Circuit refused to apply the exception to a city’s 

increased franchise fee for an existing oil pipeline running under its streets. Id. at 1054-

55. That the streets were “held in a sovereign capacity that are recognized transportation 

corridors for commerce” precluded the market participant exception despite the 

existence of negotiated, rather than imposed, fees and potential alternative pipeline 

routes. Id. at 1057 (permitting states to violate dormant Commerce Clause through 
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“publicly held transportation corridors” is “untenable”); see also Olympic Pipe Line Co. v. 

City of Seattle, 437 F.3d 872, 881 (9th Cir. 2006) (holding that the City’s interest is not that 

of a market participant but rather that of a sovereign owning the streets and land “for the 

purpose of maintaining a transportation system”); cf. Swin Res. Sys., Inc. v. Lycoming 

County, 883 F.2d 245, 254 (3d Cir. 1989) (endorsing the Ninth Circuit’s analysis in Shell Oil 

Co., and W. Oil & Gas Ass’n v. Cory, 726 F.2d 1340 (9th Cir. 1984)). 

The Second Circuit took the same approach in Selevan. The court held, in the 

context of highway and bridge tolls, that the maintenance of roads is a governmental 

function and rejected an argument that state actors compete “with other entities that are 

also seeking to build and maintain highway systems.” Selevan, 584 F.3d at 93 (citing USA 

Recycling, 66 F.3d at 1284, and Murray v. City of Milford, 380 F.3d 468, 470 (2d Cir. 1967)); 

see also Cohen v. R.I. Turnpike & Bridge Auth., 775 F. Supp. 2d 439, 443, 445 (D.R.I. 2011) 

(“[T]he mere fact that private property owners may charge fees for the use of their 

property does not transform [the] operation of Rhode Island State bridges and tollways 

into private market activity . . . building and maintaining roads is a core government 

function.”); Saunders v. Port Auth. of N.Y., No. 02 Civ. 9768RLC, 2004 WL 1077964, at *5 

(S.D.N.Y. May 13, 2004) (holding that neither the MTA nor Port Authority operate as 

market participants because the bridges and tunnels “serve as major junctions of the tri-

state area and by statute cannot be operated by private entities”). 

Case: 20-1445      Document: 28            Filed: 05/28/2020      Pages: 94



 

29 

Two recent Supreme Court decisions, refusing to apply the market participant 

exception to traditional governmental conduct, lend support for limiting the application 

of the market participant doctrine. Both United Haulers Association, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority, 550 U.S. 330, 334, 344 (2007), and Department of Revenue 

of Kentucky v. Davis, 553 U.S. 328, 331 (2008) (plurality opinion), came before the Supreme 

Court on dormant Commerce Clause challenges regarding traditional governmental 

conduct from appellate decisions that turned on the application of the market participant 

exception. United Haulers Ass’n, Inc. v. Oneida-Herkimer Solid Waste Mgmt. Auth., 261 F.3d 

245, 255 (2d Cir. 2001) (rejecting the application of the market participant exception to 

county garbage collection and disposal because the counties had availed themselves of 

the unique powers they enjoy by virtue of their government status); Davis v. Dep’t of Rev. 

of the Fin. & Admin. Cabinet, 197 S.W.3d 557, 564 (Ky. Ct. App. 2006) (rejecting application 

of the exception to discriminatory taxation of public bond interest because the power to 

tax is clearly governmental activity). Yet no discussion or application of the market 

participant doctrine garnered the support of the Supreme Court.4 Notably, the Court, in 

reversing the lower court decisions, did not hold that the market participant doctrine was 

 
4 The only mention of the market participant exception in United Haulers is a dissenting 

opinion authored by Justice Alito. See 550 U.S. at 362-63 (Alito, Stevens, Kennedy J.J., dissenting) 
(“Respondents are doing exactly what the market-participant doctrine says they cannot.”). 
Similarly, Davis’s market participant doctrine discussion was the only part of the Court’s opinion 
not to receive support from a majority of the justices. See Davis, 553 U.S. at 330, 343-48 (Ginsburg, 
J., joining in all but Part III-B of the opinion). 
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applied incorrectly by the lower courts to reach the wrong decision—the doctrine just did 

not apply because of the nature of the government activities in question.  

The Indiana Toll Road is indistinguishable from the pipeline at issue in Shell Oil or 

the bridges in Selevan and Cohen. As these cases make clear, the provision of an interstate 

highway or other channels of interstate commerce is neither proprietary conduct nor a 

market to which the market participant exception applies. United Haulers and Davis 

counsel further caution in the application of the market participant doctrine when 

traditional government functions are at issue, as they are in this case, and validate the 

approach adopted by the Ninth and Second Circuits.  

 The District Court’s inquiry into the market participant exception 
ignored the critical fact-law analysis required by precedent. 

The District Court’s inquiry into the Defendants’ market participant defense 

involved only a cursory review of the facts asserted by the Defendants and none of the 

law presented by the Plaintiffs. The market participant exception is an inquiry ill-suited 

for resolution on a Rule 12(b)(6) motion. Accord United Haulers, 261 F.3d at 263-64; Colon 

Health Ctrs. of Am., LLC v. Hazel, 733 F.3d 535, 545 (4th Cir. 2013) (explaining that fact-

intensive character of the dormant Commerce Clause inquiry “counsels against 

premature dismissal”). Only through a fact-based inquiry beyond what may be 

appropriate under Rule 12(b)(6) and a review of the Indiana law governing the toll road 

could the court properly identify the specific, narrowly defined market and the full scope 

of Defendants’ conduct to determine whether it is proprietary or governmental. 
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Here, the district court began from the premise that a government acts as a market 

participant when, as a party to a transaction, it charges others for use of its services, 

facilities, or products. ECF 113 at 8, S.App. 008. Merely because a government is a party 

to a transaction does not qualify it for the market participant exception. See, e.g., United 

Healthcare Ins. Co. v. Davis, 602 F.3d 618, 624-25 (5th Cir. 2010) (citing Wyoming v. 

Oklahoma, 502 U.S. 437 (1992)); Chance Mgmt., Inc. v. South Dakota, 97 F.3d 1107, 1111 (8th 

Cir. 1996) (describing the court’s inquiry as “not whether the state is acting as a buyer, 

seller, or employer . . . but whether the state is actually participating in a narrowly defined 

market as a proprietor rather than simply regulating the actions of other private market 

participants” (citing S.-Cent., 467 U.S. at 97-98)). Instead, “[c]ourts must evaluate 

separately each challenged activity of the state to determine whether it constitutes 

participation or regulation.” See USA Recycling, Inc., 66 F.3d at 1283; see also Huish 

Detergents, 214 F.3d at 715-17 (criticizing the district court for failing to evaluate each 

aspect of the government’s conduct and clarifying that the “market participant exception 

does not come into play simply because a municipality labels its action as an 

‘agreement’”). This evaluation requires factual determinations that the district court did 

not make and could not have made at the pleading stage. 

For example, even if IFA was operating as a market participant in leasing the Toll 

Road, akin to a property manager—see ECF 113 at 10, S.App. 010—the district court did 

not inquire whether IFA, in its ability to fix, authorize, or establish tolls, was also 

Case: 20-1445      Document: 28            Filed: 05/28/2020      Pages: 94



 

32 

operating as a regulator. See ECF 87 ¶¶ 77-78, J.App. 013. The district court also did not 

evaluate the extent to which IFA relies on its unique governmental authority to impose 

statutory penalties upon participants in the alleged market, an activity that is unavailable 

to a mere market participant. See Selevan, 584 F.3d at 93-94 (identifying NYTA’s inherently 

governmental authority in the operation and tolling of the Grand Island Bridge); Tri-M 

Grp., 638 F.3d at 425-26 (holding that when a State actor exercises coercive authority 

unavailable to private entities it is engaging in governmental conduct). The district court 

characterized the market as the lease of the Toll Road rather than tolling its users. But the 

district court failed to evaluate the facts necessary to determine if Defendants’ conduct 

imposes conditions “that have a substantial regulatory effect outside of the particular 

market.” ECF 113 at 8 (internal quotation marks omitted) (citing S.-Cent., 467 U.S. at 97), 

S.App. 008.  

Yet the conclusion that Defendants are entitled to the market participant exception 

turns on the outcome of both these factual inquiries and the examination of the 

governmental nature of the activities of the Defendants.  Given the demanding, multi-

factored standard for satisfying the market participant exception, the district court’s 

analysis of Plaintiffs’ claim was incomplete, and its dismissal is incorrect as a matter of 

law. 
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 The district court erred in relying on Endsley to exempt Defendants from 
the limitations imposed by the dormant Commerce Clause.  

The district court incorrectly relied on this Court’s decision in Endsley to exempt 

Defendants’ excessive tolling from the limitations imposed by the dormant Commerce 

Clause. Endsley is procedurally and factually distinguishable from this case and offers 

little guidance about the analysis required when determining whether government 

conduct is proprietary. Thus, this Court is not bound by Endsley in this appeal and should 

not rely upon it.  

The district court relied exclusively upon this Court’s opinion in Endsley to support 

its conclusions that Defendants are entitled to protection under the market participant 

doctrine because they are “acting like property owners, using their property to raise 

money.” ECF 113 at 10, S.App. 010. Neither this Court in Endsley nor the district court 

here explored the boundaries between proprietary and government activities discussed 

above or the question of whether defendants actually operated in the specific market 

where the offending conduct occurred.  

This Court had no occasion in Endsley to deal with the definitive Indiana statutory 

provisions which convincingly establish that Defendants’ operation of Toll Road is, by 

law, deemed to be an essential governmental activity. The Endsley court examined no 

corresponding statutes in Illinois because it did not need to. Any conclusions reached in 

the context of Illinois law have no binding effect on conclusions applicable to Indiana. 
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In any event, the market participant discussion in Endsley is not a holding. The 

controlling fact both before the district court and on appeal in Endsley was that the 

plaintiffs had pleaded themselves out of court by alleging that the Chicago Skyway was 

a proprietary enterprise in support of their antitrust claim. 230 F.3d at 284 (“Therefore, 

the question before us is whether . . . the City was acting as a participant or regulator of 

the local highway system . . . In affirmatively stating that the City runs the Skyway as a 

proprietary enterprise, plaintiffs fatally injure their Commerce Clause claim); Endsley v. 

City of Chicago, No. 98 C 8094, 1999 WL 417918, at *6 (N.D. Ill. June 18, 1999) (“[T]he 

validity of plaintiffs’ allegations in the antitrust claim render plaintiffs’ Commerce Clause 

claim invalid by definition.”); ECF 113 at 9, S.App. 009.  

The Endsley plaintiffs’ allegations were not mere technicalities, and both courts’ 

reliance on them was not a sidestep of the Commerce Clause issue. Rather, the courts 

held the plaintiffs to their legal strategy: the Endsley plaintiffs deliberately characterized 

the City’s activities as proprietary so as to fit their claims into the Sherman Act to 

challenge the bridge tolls on antitrust grounds. See 1999 WL 417918, at *6. Here, Plaintiffs 

have made no such allegation or concession. On the contrary, Plaintiffs have alleged 

myriad facts and substantial legal authority demonstrating that Defendants’ excessive 

tolling constitutes government, not proprietary, conduct. See supra Part I.A-B. 

Moreover, whether this Court might have found the market participant defense 

applicable in Endsley, regardless of the aforementioned fatal pleading decision, does not 
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mean this Court did so find or that the district court in this case was bound by Endsley’s 

market participant discussion. It is well-established that an opinion should be considered 

dictum when “the passage was unnecessary to the outcome . . . and therefore perhaps not 

as fully considered as it would have been” or “that the passage was not grounded in the 

facts of the case and the judges may therefore have lacked an adequate experiential basis 

for it.” United States v. Crawley, 837 F.2d 291, 292 (7th Cir. 1988). This Court expressly 

acknowledged in Endsley that it was not resolving the fact issues necessary to apply the 

market participant defense outside of the plaintiffs’ ill-fated “proprietary” allegation. See 

230 F.3d at 284-85 (noting in multiple instances that the “facts suggest” that the City acted 

as a market participant). That the appeal came before this Court on a motion to dismiss 

further demonstrates that neither the district court nor this Court could have engaged in 

the fact-based analysis required to apply the market participant doctrine. See, e.g., Selevan, 

584 F.3d at 93 (noting that “courts must make fact-specific inquiries on a case-by-case 

basis” to determine applicability of market participant defense).  

There is no indication that the Endsley Court considered whether the defendants 

“employ[ed] tools in pursuit of compliance that no private actor could wield.” See United 

Haulers Ass’n, 438 F.3d at 157. Not only is such an allegation present in Plaintiffs’ 

challenge here, but it is also the type of conduct dispositive of whether a state actor is 

engaged in proprietary conduct. See Am. Trucking Ass’n, 569 U.S. at 650-51 (citing United 

Haulers Ass’n, 438 F.3d at 157) (“So the contract here functions as part and parcel of a 
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governmental program wielding coercive power over private parties, backed by the 

threat of criminal punishment. . . . [T]he Port chose a tool to fulfill those goals which only 

a government can wield.”). Nor is there any indication whether either court in Endsley 

was presented with or considered statutory language, like that present here, which 

repeatedly and explicitly defines Defendants’ conduct as governmental. See supra Part 

I.A.1.  

These considerations are also indicative of whether this Court’s discussion of the 

market participant exception in Endsley was sufficiently reasoned to serve as an 

alternative holding. See Whetsel v. Network Prop. Servs., LLC, 246 F.3d 897, 903 (7th Cir. 

2001) (noting the importance of whether an issue was fully briefed and whether “the 

statement was less carefully reasoned than it might otherwise have been” when 

distinguishing between dicta and an alternative holding); see also Kallal v. CIBA Vision 

Corp., 779 F.3d 443, 447 (7th Cir. 2015) (finding that district court opinion left “no doubt” 

that its discussion of preemption issue was dicta where district court noted that the 

plaintiff “might well not succeed” if the facts supporting other grounds did not exist). 

The district court in this case, therefore, erred when it found that Endsley’s comment that 

the “facts suggest” that Chicago acted as market participant outside the plaintiffs’ 

allegations was part of the case’s holding. ECF 113 at 9 n.2, S.App. 009.  

Even if this Court’s discussion of the market participant exception in Endsley were 

an alternative holding, the weight this Court gives it now should be reconsidered in light 
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of intervening Supreme Court decisions. See Whetsel, 246 F.3d at 903 (asserting that even 

holdings can be altered in response to new legal developments). Since Endsley, the 

Supreme Court has explicitly embraced the principle, previously articulated by 

numerous circuit courts, that the market participant exception is inapplicable when a 

state actor employs a “coercive mechanism, available to no private party . . . whether or 

not it does so to turn a profit.” See Am. Trucking Ass’ns, 569 U.S. at 651-52 (citing United 

Haulers Ass’n, 438 F.3d at 157); see also supra Part I.A.2-3. Regardless of whether Chicago’s 

police power was presented or considered by this Court previously, in light of the 

Supreme Court’s opinion in American Trucking Associations, Defendants’ coercive 

authority in its operation of the Toll Road fundamentally changes this Court’s analysis 

here. Additionally, the Supreme Court’s recent, notable refrain from applying the market 

participant exception in United Haulers and Davis, when the issue was squarely before it, 

casts further doubt on the doctrine’s continued viability in the context of certain 

governmental conduct. See supra Part I.C.  

Not only is Endsley’s discussion of the market participant exception not a 

controlling alternative holding, it also fails to provide this Court with useful guidance on 

how to evaluate Defendants’ conduct. Remarkably few cases Endsley relied upon 

concerned the market participant doctrine. Those few cases that did touch on the market 

participant doctrine provide an incomplete picture of the fact-based analysis required to 

find a state actor insulated from dormant Commerce Clause scrutiny. For example, 
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whether the challenged conduct constitutes “legitimate economic activity” is irrelevant, 

see Cohen, 775 F. Supp. 2d at 444 (“If such a hypothetical exercise were sufficient, the 

market participant doctrine would sweep endlessly.”). This is unsurprising given that the 

cases relied upon for that proposition are unrelated to the market participant doctrine. 

See id. at 444 n.4 (discussing Endsley’s reliance on Overstreet v. North Shore Corp., 318 U.S. 

125 (1943), and Lane Constr. Corp. v. Highlands Ins. Co., 207 F.3d 717 (4th Cir. 2000)). 

Endsley’s reliance on South-Central, however, although consistent with the analysis 

required by the market participant doctrine, was incomplete. Whether “[a] government 

entity is acting as a market regulator” does not turn solely on whether rules it enacts 

“have substantial regulatory effect outside of that particular market.” See Endsley, 230 

F.3d at 285 (citing S.-Central Timber, 467 U.S. at 97). That is just one of several 

considerations, any one of which precludes the application of the market participant 

exception. See supra Part I.A-B. Neither E & E Hauling, Inc. v. Forest Preserve Dist. of DuPage 

County, 821 F.2d 433 (7th Cir. 1987), nor W.C.M. Window Co., Inc. v. Bernardi, 730 F.2d 486 

(7th Cir. 1984), both of which concern the market participant doctrine, are to the contrary. 

Defendants’ excessive tolling policy does not meet the demanding, narrow market 

participant exception. Endsley neither requires application of the market participant 

exception in this case nor does it provide useful guidance on that issue.  
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II. PLAINTIFFS HAVE STATED VALID CLAIMS THAT DEFENDANTS’ TOLL 
INCREASE ON HEAVY TRUCKS VIOLATES THE DORMANT COMMERCE 
CLAUSE. 

The district court did not decide whether Plaintiffs properly alleged that 

Defendants’ tolls violate the standard, established by the Supreme Court and recognized 

by this Court, for evaluating excessive tolls under the dormant Commerce Clause. Should 

this Court determine that Defendants’ tolls are subject to Commerce Clause scrutiny and 

evaluate them under the proper standard, Plaintiffs have plausibly alleged that 

Defendants have violated the dormant Commerce Clause. Defendants’ arguments to the 

contrary require fact determinations both contrary to Plaintiffs’ allegations and 

inappropriate for resolution on a motion to dismiss. 

 Plaintiffs have stated a claim that Defendants’ tolls violate the Supreme 
Court’s standard for evaluating a dormant Commerce Clause challenge 
to excessive user fees like highway tolls. 

User fees, including highway tolls, violate the dormant Commerce Clause unless 

they are reasonable under the standard provided by the Supreme Court in Evansville-

Vanderburgh Airport Authority District v. Delta Airlines, Inc., 405 U.S. 707, 715-20 (1972). See 

Nw. Airlines, Inc. v. County of Kent, 510 U.S. 355, 369 (1994) (citing Evansville, 405 U.S. at 

716-17). This Court has adopted this standard: 

[A] levy is reasonable . . . if it (1) is based on some fair approximation of use 
of the facilities, (2) is not excessive in relation to the benefits conferred, and 
(3) does not discriminate against interstate commerce. 
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Endsley, 230 F.3d at 284 (quoting Evansville standard as set forth in Northwest Airlines, 510 

U.S. at 369). 

Tolls need not match the facility’s costs exactly; a fair approximation satisfies the 

Commerce Clause. See, e.g., Am. Trucking Ass’ns, Inc. v. N.Y. State Thruway Auth., 199 F. 

Supp. 3d 855, 878-79 (S.D.N.Y. 2016), vacated on other grounds, 238 F. Supp. 3d 527 

(S.D.N.Y. 2017), aff’d, 886 F.3d 238 (2d Cir. 2018) (holding that tolls exceeding costs by 9 

to 14 percent “plainly” violated the first Evansville prong). According to the well-pleaded 

allegations of the Complaint, the excess tolls paid by Plaintiffs and other heavy truck 

users of the Toll Road are and will be applied to facilities they “do not use and from which 

they derive no benefit.”  

The 35 percent increase in tolls on heavy trucks (ECF 87 ¶¶ 91-94, J.App. 015), 

cannot, by any rational measure, be considered part of a fair approximation of the cost of 

the facilities provided or the benefit conferred. Nothing changed before October 5, 2018 

to render the Toll Road 35 percent more valuable to truck drivers than it was a day, a 

week, or a month before. See ECF 87 ¶¶ 94, 103-04, J.App. 015, 017. Instead, without public 

participation or legislative approval, Defendants created a mechanism to provide money 

for the State to spend on unrelated benefits for the residents of Indiana without imposing 

additional taxes on them. See generally id. ¶¶ 88-113, J.App. 015-018. 

Defendant ITRCC was authorized to raise the toll rate imposed on Plaintiffs’ 

trucks by 35 percent in exchange for paying IFA the sum of $1 billion. ECF 87 ¶¶ 88-91, 
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J.App. 015. Defendant Holcomb announced that this $1 billion would be used by the State 

to fund a variety of infrastructure programs that Plaintiffs allege are not functionally 

related to the Toll Road. ECF 87 ¶¶ 88-91, 95-96, 101-05, J.App. 015-017. None of that 

amount was earmarked to repair wear and tear caused to the Toll Road by heavy trucks. 

That the $1 billion to be received from ITRCC to support projects not functionally related 

to the Toll Road is a well-pleaded fact.5  

 
5 On May 30, 2019, Defendants jointly moved for leave to file Notice of Supplemental 

Authority.  ECF 103. The proposed Supplemental Authority was an amendment to the Indiana 
state budget passed April 30, 2019.  Plaintiffs responded to the motion but did not oppose it.  ECF 
107.  The amendment established a new account into which payments from ITRCC would be 
deposited and directed that those funds be expended “only for the construction, reconstruction, 
improvement, maintenance, and repair . . . of state highways [not the Toll Road] that have a direct 
or indirect nexus with the [] Toll Road” and that are located within the counties through which 
the Toll Road passes.  See ECF No. 103-1 at 1-2.   

First, far from supporting dismissal of the Complaint, the budget amendment constituted 
a tacit admission that (1) the expenditures to which the increased tolls had been committed prior 
to the amendment’s effective date were indeed inconsistent with the requirements of Evansville 
and therefore unconstitutional, and (2) Evansville established the applicable standard for such a 
determination. ECF 107 at 2-3. Second, the amendment addressed only the expenditures to be 
supported by the increased tolls; it did not address their excessive amount or how that amount 
compared to the benefits conferred on truck toll payers, thus ignoring two key components of the 
Evansville standard. ECF 107 at 5-6. Third, the amendment injected further questions of fact 
concerning the functional relationship of the projects to be supported by the newly-established 
fund to the Toll Road. ECF 107 at 6-10.  For instance, the budget authorizes Indiana officials to 
spend these funds on projects they deem to have a “direct or indirect nexus” with the Toll Road, 
but these hypothetical projects are not defined and no definition is provided for such a “nexus.”  
For all these reasons, the budget amendment provided further support for the denial of 
Defendants Rule 12(b)(6) motion. 

Plaintiffs did not oppose the Defendants’ motion for leave to file the budget amendment. 
But neither the Magistrate Judge nor the district court granted Defendants’ motion. Given this 
procedural posture, it is not clear that the amended budget submitted as supplemental authority 
was ever made part of the record below or considered by the Magistrate Judge or the district 
court, and it was not referenced by either.  
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Defendants’ tolls do not fairly approximate heavy trucks’ use of the Toll Road and 

exceed the benefits conferred on truck toll payers. 

 Defendants improperly relied on contested facts to support their 
argument that Plaintiffs failed to state a claim under Evansville. 

Defendants’ argument that Plaintiffs failed to state a dormant Commerce Clause 

violation relies on two fact-intensive assertions that contradict Plaintiffs’ allegations. The 

district court properly declined to find in Defendants’ favor on this argument. First, 

Plaintiffs alleged in their Amended Complaint that expenditures identified in the 

Governor’s Next Level Connections Program were designated for items not functionally 

related to the Toll Road. Defendants countered with the factual claim that expenditures 

for other roads within Indiana were appropriate because Indiana’s roads constitute an 

“‘integrated, interdependent, transportation system.’” ECF 53 at 32-33 (quoting Auto. 

Club of N.Y., Inc. v. Port Auth. of N.Y. & N.J., 887 F.2d 417, 421-23 (2d Cir. 1989)). Even if 

this position could be proved correct,6 the district court could not make such a finding on 

 
6 Simply stated, it cannot. That case involved tolls on bridges and tunnels providing access 

to the island of Manhattan for millions of travelers each day. Auto. Club, 887 F.2d at 417-18. The 
plaintiffs in Auto. Club claimed that the bridge and tunnel tolls they paid were too high and that 
defendants were not justified in using excess toll revenues to subsidize certain rail train lines 
servicing other groups of travelers. Id. 

The Auto. Club court, relying on experts, held that toll funds expended to improve access 
to Manhattan generally benefited the users of specific tolls and bridges because relieved 
congestion on one aspect of the system benefited users of another aspect. See Auto. Club, 887 F.2d 
at 417, 419-20 (quoting Auto. Club, 706 F. Supp. at 276); see also Angus Partners v. Walder, 52 F. 
Supp. 3d 546, 565-67 (2014) (finding integrated transportation system based on extensive 
evidentiary record).  

The Port Authority presented a strong case that it in fact managed a truly integrated, 
interdependent, transportation system for New York City. Defendants here, however, have made 
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a Rule 12(b)(6) motion to dismiss. See, e.g., Auto. Club of N.Y., Inc. v. Port Auth. of N.Y. & 

N.J., 706 F. Supp. 264, 270-71 (S.D.N.Y. 1989), aff’d, 887 F.2d 417 (2d Cir. 1989) (finding an 

“integrated, interdependent transportation system” based on expert testimony on a 

complete record). Defendants’ argument contradicts Plaintiffs’ allegations that 

Defendants have used tolls to fund projects not functionally related to the Toll Road, and 

there are no facts in Plaintiffs’ complaint or the Lease that would contradict such 

allegations. 

The Second Circuit in Auto. Club examined claims of excessive tolls and found that 

the tolls were acceptable because the defendants were able to establish—by expert 

testimony and on a complete record—that they operated an “integrated, interdependent 

transportation system.” 887 F.2d at 418 (quoting Auto. Club, 706 F. Supp. at 280). Here, 

the district court could not make such a determination on a motion to dismiss.  

 
no such case. Compared with the tiny island of Manhattan, Indiana’s Toll Road is approximately 
157 miles long and traverses the state’s northern border. ECF 87 ¶¶ 59-60, J.App. 011. The state 
itself is 36,000 square miles and presents transportation needs far more geographically diverse 
than the situation examined in Auto. Club. See, e.g., A Woman’s Choice-E. Side Women’s Clinic v. 
Newman, 305 F.3d 684, 711 (7th Cir. 2002) (Coffey, J., concurring).  

The Lease itself also defeats Defendants’ argument. In Auto. Club and Angus Partners, the 
courts considered all of New York’s commuter transit methods. What the Angus Partners court 
called “spillover and substitution effects”—meaning that increased use of one means of transit 
relieved the pressure on all other methods—drove the analysis, as did the statutory directive to 
“develop and implement a unified mass transportation policy.” Angus Partners, 52 F. Supp. 3d at 
552-53, 567-68 (citation omitted). By contrast, the Lease deliberately renders the Toll Road not 
integrated with other roads in Indiana. It carefully defines a “Competing Highway” to the Toll 
Road and directs payments from IFA to ITRCC if such a highway is constructed. See ECF No. 1-
1 at 14, § 1.1 & 96 § 14.1(e). Thus, the Lease was designed such that the Indiana Toll Road is not 
part of an “integrated, interdependent, transportation system.” 
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Second, the district court had no facts on which it could base a determination that 

Defendants’ increased tolls were justified by increased wear and tear on the Toll Road 

caused by heavy trucks. See, e.g., ECF 53 at 3. Indeed, Plaintiffs well-pled allegations 

demonstrate that any increased wear and tear caused by heavy trucks was already 

accounted for in the differential tolls in place prior to the October 2018 increase at issue 

here. See, e.g., ECF 87 ¶¶ 74,103-04, J.App. 012-013, 017. Resolution of these conflicting 

factual positions is well beyond the reach of a Rule 12(b)(6) motion. 

 Plaintiffs have stated a claim that the increased tolls on heavy vehicles on 
the Indiana toll road discriminate against interstate commerce. 

Tolls violate the dormant Commerce Clause if they fail any of the three prongs of 

the Evansville test. See supra Part II.A. Not only are the increased tolls on heavy trucks on 

the Toll Road not based on a fair approximation of the use of the facilities and excessive 

in relation to the benefits conferred, Plaintiffs have plausibly asserted a claim that the 

tolls discriminate against interstate commerce in both intent and effect. Thus, Defendants’ 

tolls violate all three prongs of the Evansville standard. 

User fees discriminate against interstate commerce if the state actor intended to so 

discriminate or the fees discriminate in effect. See Comptroller of the Treasury of Md. v. 

Wynne, 135 S. Ct. 1787, 1804-05 (2015); see also Minerva Dairy v. Harsdorf, 905 F.3d 1047, 

1058-59 (7th Cir. 2018).  

Prior to October 5, 2018, heavy trucks paid tolls for using the Indiana Toll Road 

that were graduated in accordance with their number of axles. E.g., ECF 87 ¶¶ 76, 94, 
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J.App. 013, 015. On October 5, 2018, ITRCC implemented a new tolling schedule that 

increased the tolls only on heavy trucks. E.g., id. ¶ 93, J.App. 015. But the public record, 

particularly the 2018 Lease Amendment, provides no justification for the 35 percent 

increase on tolls for heavy trucks. Defendants’ litigation position falls short, particularly 

in the context of a motion to dismiss.  

Defendants and the State of Indiana have admitted that more than half of heavy 

truck traffic on Indiana’s roads and bridges begins and ends out of state, and as much as 

90 percent of heavy truck traffic in Indiana operates interstate. ECF 87 ¶¶ 116-17, J.App. 

018; ECF 53 at 7. In increasing tolls only on heavy trucks, Defendants deliberately 

increased tolls on only those vehicles most likely to be involved in interstate commerce. 

ECF 87 ¶ 148, J.App. 026. Furthermore, in announcing the Next Level Connections 

Program, funded by the 35 percent increase in tolls imposed on heavy vehicles in October 

2018, Governor Holcomb made clear Defendants’ intent to discriminate against interstate 

commerce: “The majority of traffic is from out-of-state. We’re capturing other people’s 

money.” ECF 87 ¶ 118, J.App. 019. 

That Defendants’ tolls are facially nondiscriminatory does not preclude 

discrimination in violation of the Commerce Clause. Defendants’ knowledge of the 

interstate truck traffic on the Toll Road along with the Governor’s statements unmasks 

their intent to discriminate against interstate vehicles. The toll scheme’s 
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nondiscriminatory appearance “does not save it from invalidation.” Wynne, 135 S. Ct. at 

1804-05.  

Defendants’ actions also violate the Commerce Clause if they discriminate in 

practical effect. Id.; see also Minerva Dairy, 905 F.3d at 1058-59 (dormant Commerce Clause 

applies to laws that discriminate against interstate commerce in their practical effect); 

Family Winemakers of Cal. v. Jenkins, 592 F.3d 1, 5 (1st Cir. 2010) (facially neutral state law 

violated the Commerce Clause because it burdened out-of-state businesses in effect). 

Plaintiffs have plausibly alleged a discriminatory effect in that out-of-state trucks bear a 

disproportionate share of Toll Road toll receipts. ECF 87 ¶¶ 116-19, J.App. 018-019.  

III. DEFENDANTS ARE STATE ACTORS BUT ARE NOT IMMUNE FROM SUIT. 

At the Rule 12(b)(6) stage, this Court tests only the legal sufficiency of 

the complaint, not the merits of the lawsuit. In addition to the Complaint, this Court may 

look to the Lease and its Amendment (ECF 1-1, 1-2, J.App. 030-199) and to the Indiana 

Code. Indiana has plainly expressed its stance that the operation and maintenance of the 

Toll Roads are essential government functions. The General Assembly authorized IFA to 

contract the provision of those services to ITRCC. Thus, ITRCC and IFA via the Lease and 

Amendment, and the State of Indiana by statute, have rendered IFA and ITRCC subject 

to suit under the Commerce Clause. Plaintiffs have alleged more than sufficient facts to 

plausibly assert that (1) ITRCC, in operating the Toll Road, is engaging in a public 

function that is traditionally the exclusive prerogative of the state; (2) ITRCC acts under 
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the direction of and with the significant participation of the Governor, the Commissioner 

of INDOT, and the IFA Defendants; and (3) ITRCC has acted together with the Governor, 

the Commissioner of INDOT, and the IFA Defendants to impose excessive and 

discriminatory tolls upon Plaintiffs in violation of the U.S. Constitution. E.g., ECF 87 ¶¶ 

51-57, J.App. 010-011. 

Private persons act under the color of state law, and are therefore subject to 

liability under Section 1983 where: “the [S]tate effectively directs or controls the actions 

of the private party such that the [S]tate can be held responsible for the private party’s 

decision. . . . [or] when the [S]tate delegates a public function to a private entity.” Camm 

v. Faith, 937 F.3d 1096, 1105 (7th Cir. 2019) (quoting Payton v. Rush-Presbyterian-St. Luke’s 

Med. Ctr., 184 F.3d 623, 628 (7th Cir. 1999)); see also L.P. v. Marian Catholic High Sch., 852 

F.3d 690, 696 (7th Cir. 2017) (“A private person acts under color of state law when she is 

a ‘willful participant in joint action with the State or its agents.’”). ITRCC squarely meets 

both tests and acts under color of law under Section 1983. See, e.g., ECF 87 ¶¶ 17-25, 48-

57, 67-73 (identifying ITRCC’s and IFA’s authority to operate the Toll Road), J.App. 006-

007, 010-012. 
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Defendants Holcomb, McGuiness, and the members of the Indiana Finance 

Authority are not entitled to qualified immunity from Plaintiffs’ damages claims, because 

they violated Plaintiffs’ “clearly established” rights.7  

“In determining whether a constitutional right has been clearly established, it is 

not necessary for the particular violation in question to have been previously held 

unlawful.” Board v. Farnham, 394 F. 3d 469, 477 (7th Cir. 2005) (citing Anderson v. Creighton, 

483 U.S. 635, 640 (1987) and quoting Mitchell v. Forsyth, 472 U.S. 511, 535 n.12 (1985) 

(holding that a clearly established right does not require judicial precedent to that effect)). 

Rather, a clearly established constitutional right exists, even in the absence of precedent, 

where “the contours of the right [are] sufficiently clear that a reasonable official would 

understand that what he is doing violates that right.” Anderson, 483 U.S. at 640. “To that 

extent, government officials are considered ‘on notice’ that conduct is violative of 

established law if the state of the law at the time gave them ‘fair warning’ that their 

conduct would be unconstitutional.” Farnham, 394 F.3d at 477 (quoting Hope v. Pelzer, 536 

U.S. 730, 741 (2002)); see also Finsel v. Cruppenink, 326 F.3d 903, 906 (7th Cir. 2003) (“[I]t is 

not necessary that there be earlier cases with materially similar facts. Rather, ‘officials can 

still be on notice that their conduct violates established law even in novel factual 

 
7 Notably, whether or not the individual Defendants are personally liable for money 

damages, they are certainly not shielded from claims for declaratory and injunctive relief asserted 
against them in their official capacities. Ex parte Young, 209 U.S. 123 (1908); Levenstein v. Salafsky, 
414 F.3d 767, 772 (7th Cir. 2005); Akins v. Bd. of Governors of State Colls. & Univs., 840 F.2d 1371, 
1377-78 (7th Cir. 1988), overruled on other grounds, 488 U.S. 920 (1988). 
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circumstances.’” (quoting Hope, 536 U.S. 730)). There is no question that: (1) Plaintiffs 

have alleged that Defendants violated a constitutional right; and (2) the right was clearly 

established at the time of the alleged violation. See Farnham, 394 F.3d at 477.  

First, the counts in Plaintiffs’ Complaint alleging that the tolls violate the 

Commerce Clause because they impose an undue burden on interstate commerce (Count 

I), and discriminate against interstate commerce (Count II), adequately allege the 

violation of a constitutional right. Second, it is clearly established that a state actor 

violates the Commerce Clause and discriminates against interstate commerce by 

charging a fee that does not fairly approximate the use of the facilities or that is excessive 

in relation to the benefits conferred. The test for whether a toll violates the Commerce 

Clause is clearly established. Indeed, Defendants’ cornerstone case of Endsley reiterates 

the Northwest Airlines test:  

Under dormant Commerce Clause precedent, “a levy is reasonable . . . if it 
(1) is based on some fair approximation of use of the facilities, (2) is not 
excessive in relation to the benefits conferred, and (3) does not discriminate 
against interstate commerce.”  

230 F. 3d at 284 (quoting Northwest Airlines, 510 U.S. at 369). Plaintiffs have demonstrated 

why Endsley’s analysis of the market participant doctrine does not bind this Court, but 

Plaintiffs agree with Defendants that Endsley correctly expresses the clearly established 

Northwest Airlines criteria to accurately state the law as it applies to excessive tolls. 

Plaintiffs have alleged sufficient facts to show that the tolls: (1) are not based on a 

fair approximation of use of the facilities, see, e.g., ECF 87 ¶¶ 88-105; (2) are excessive in 
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relation to the benefits conferred, see, e.g., id. ¶¶ 103-106; and (3) intentionally 

discriminate against interstate commerce, see, e.g., id. ¶¶ 107-108, 113, 116-20. See J.App. 

015-019. Defendants’ market participant defense is contradicted by the various statutes 

specifying that the operation and maintenance of the tolls constitute essential 

government functions. Defendants are not entitled to qualified immunity because they 

are engaged in the quintessential government function of maintaining and tolling a 

public highway, and Defendants had “fair warning” that their conduct violated clearly 

established rights. Farnham, 394 F.3d at 477; see also Hope, 536 U.S. at 741.  

IV. THE DISTRICT COURT ERRONEOUSLY DISMISSED PLAINTIFFS’ 
PRIVILEGES AND IMMUNITIES CLAIM. 

The district court dismissed, with prejudice, Plaintiffs’ Privileges and Immunities 

claim for two reasons. First, the court noted that “Plaintiffs have failed to establish any 

discrimination present under the existing toll structure.” ECF 113 at 12, S.App. 012. 

Second, the court concluded that Plaintiffs failed to point to any fundamental right that 

Defendants had abridged. This was error.8  

The Privileges or Immunities Clause of the Fourteenth Amendment provides that 

“No State shall make or enforce any law which shall abridge the privileges or immunities 

 
8 The Magistrate Judge highlighted Plaintiffs’ failure to seek leave to amend their 

Complaint. See ECF 113 at 13.  However, there was no reason for Plaintiff to so move prior to the 
Report recommending dismissal of Plaintiffs’ claims with prejudice. A decision to dismiss 
without granting Plaintiffs the opportunity to replead “carries a high risk of being deemed an 
abuse of discretion” and should be “reviewed rigorously on appeal.”  See Runnion ex rel. Runnion 
v. Girl Scouts of Greater Chicago & N.W. Ind., 786 F.3d 510, 518-20 (7th Cir. 2015). 
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of citizens of the United States.” U.S. Const. amend. XIV, § 1 (emphasis added). Thus, the 

Privileges or Immunities Clause applies even if the state abridges the privileges or 

immunities of its own citizens along with those of the citizens of other states. This is so 

with respect to the right to travel, in particular, ever since the Slaughterhouse Cases. 

Butchers Benevolent Ass’n v. Crescent City Live-Stock Co., 83 U.S. (16 Wall.) 36 (1873) 

(divided court); see also McDonald v. City of Chicago., 561 U.S. 742, 809 (2010) (Thomas, J. 

concurring) (“[T]he Court has held that the Clause prevents state abridgment of only a 

handful of rights, such as the right to travel . . . .” (citing Saenz v. Roe, 526 U.S. 489, 503 

(1999))). 

Plaintiffs plausibly alleged that Defendants imposed additional tolls on CMVs 

with the discriminatory intent and effect of burdening the right of truck drivers to engage 

in interstate commerce. ECF 87 ¶ 49, J.App. 010. Since the earliest days of the Republic, 

“One has [had] the right, as against any prohibitory or other restrictive legislation, 

whether by Congress, or by the States, to engage in the interstate or foreign commerce, 

that is, to transport persons or articles from State to State, or to or from a foreign country.” 

Corfield v. Coryell, 6 F. Cas. 546, 552 (C.C.E.D. Pa. 1823). Neither Congress nor the states 

may abridge these rights. The right to engage without interference in interstate commerce 

is grounded in the right to travel, which is fundamental to personal liberty. See, e.g., 

United States v. Guest, 383 U.S. 745, 748 n.1 (1966); see also Griswold v. Connecticut, 381 U.S. 

479, 493 (1964) (citing Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)). 
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Although Plaintiffs did not directly allege that their right to travel was abridged, 

Plaintiffs expressly alleged that their right to engage in interstate commerce without 

discrimination—which rests on the right to travel—was impaired. This alone highlights 

why Plaintiffs should have been given the opportunity to amend their Complaint, see 

supra Note 9, and the Magistrate Judge was mistaken in finding that an amendment 

would have been futile. ECF 113 at 13, S.App. 013. This Court should therefore reverse 

the district court’s dismissal of these claims. 

CONCLUSION 

Plaintiffs-Appellants respectfully urge the Court to hold that: (1) the decision of 

this Court in Endsley is distinguishable from the present case and is therefore is not 

binding on this Court in connection with the market participant defense; (2) the market 

participant doctrine is inapplicable to Defendants in this case; (3) Plaintiffs plausibly 

alleged that Defendants violated their rights under the dormant Commerce Clause; and 

(4) the amended complaint plausibly alleged a valid cause of action under the Privileges 

and Immunities Clauses of the Constitution.  

For all these reasons, the Court should reverse the district court’s adoption of the 

Magistrate Judge’s Report and Recommendation and remand to the district court with  

instructions that the lower court allow the parties to continue with discovery and proceed 

in accordance with this Court’s ruling. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

OWNER-OPERATOR INDEPENDENT 
DRIVERS ASSOCIATIONS, INC., 

)
)

CHUTKA TRUCKING LLC, ) 
MARK ELROD ) 
      d/b/a M R ELROD, ) 
B. L. REEVER TRANSPORT, INC., ) 
DAVID JUNGEBLUT, ) 
WILLIE W KAMINSKI, )

)
Plaintiffs, )

)
v. ) No. 1:19-cv-00086-RLY-MJD 

) 
ERIC HOLCOMB, ) 
JOE MCGUINNESS, ) 
THE INDIANA FINANCE AUTHORITY, ) 
DAN HUGE, ) 
MICAH G. VINCENT, ) 
KELLY MITCHELL, ) 
OWEN B. MELTON, JR., ) 
HARRY F. MCNAUGHT, JR., ) 
RUDY YAKYM, III, ) 
ITR CONCESSION COMPANY LLC, )

)
Defendants. ) 

REPORT AND RECOMMENDATION 

This matter is before the Court on Defendants’ Joint Motion to Dismiss for Failure to 

State a Claim [Dkt. 52].1  On April 26, 2019, District Judge Richard L. Young designated the 

undersigned Magistrate Judge to issue a report and recommendation pursuant to 28 U.S.C. § 

1 Defendants have also filed a Joint Motion for Oral Argument [Dkt. 54], which the Court hereby DENIES.  The 
record is sufficiently clear and oral argument is unnecessary to resolve the Motion to Dismiss.   
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636(b)(1)(B).  [Dkt. 97.]  For the reasons set forth below, the Magistrate Judge recommends that 

Defendants’ Motion be GRANTED.  

I. Background

The following facts are not necessarily objectively true.  But as required when reviewing 

a motion to dismiss, the Court accepts as true all factual allegations in the Complaint and draws 

all reasonable inferences in favor of Plaintiffs as the non-moving party.  See Bielanski v. Cty. of 

Kane, 550 F.3d 632, 633 (7th Cir. 2008). 

Plaintiffs bring this action to challenge the constitutionality of tolls imposed on 

commercial motor vehicles (“CMVs”) traveling on the Indiana East West Toll Road (“Toll 

Road”).  [Dkt. 1.]  Plaintiffs in this case are the Owner-Operator Independent Drivers 

Association, Inc. (“OOIDA”), Chutka Trucking, LLC (“Chutka”), Mark Elrod d/b/a M R Elrod, 

B.L. Reever Transport, Inc., David Jungeblut, and Willie W. Kaminski (collectively

“Plaintiffs”). 

The Toll Road spans approximately 157 miles between the Ohio Turnpike and the 

Chicago Skyway.  [Dkt. 87 at 11.]  The Indiana Finance Authority (“IFA”), a State entity, owns 

the Toll Road, and, in 2006, it leased the land and facilities to ITRCC for seventy-five years, 

ending in 2081.  [Id. at 12.]  ITRCC, in turn, agreed to pay rent in the amount of $3.8 billion, 

paid in full on the date of closing in 2006.  [Id.]   

Under the lease agreement, ITRCC has the authority to establish and collect tolls on the 

Toll Road that do not exceed maximum toll amounts set by IFA.  [Id.]  For purposes of the 

maximum tolls, IFA classifies vehicles based on the number of axles.  [Id. at 13.]  “[F]or 

example, a Class 3 vehicle has three axles.”  [Id.]  Vehicles with more than two axles – Class 3 
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and above – are classified as “heavy vehicles.”  [Id.]  These heavy vehicles are the subject of the 

case at hand. 

On September 4, 2018, Defendant Governor Holcomb announced his infrastructure plan 

that called for a $1 billion expenditure for infrastructure projects known as the “Next Level 

Connections Program.”  [Id. at 15.]  ITRCC agreed to fund the program with $1 billion and, in 

return, was authorized by IFA to increase toll rates for Class 3 and higher vehicles by 35 percent.  

[Id.]  This authorization is reflected in the amended lease agreement.  [Id.]  The increase in tolls 

went into effect on October 5, 2018 and only affects heavy vehicles.  [Id.]   

Plaintiffs allege that Class 3 and higher vehicles are largely CMVs operating in interstate 

commerce.  [Id.]  According to Plaintiffs, 50 percent of heavy truck traffic in Indiana involves 

out-of-state trucks’ driving straight through Indiana, and almost 90 percent of heavy truck traffic 

in Indiana crosses Indiana’s borders.  [Id. at 18.]   

Plaintiffs further allege that “none of the intended expenditures of any portion of the $1 

billion is intended to contribute to the maintenance, operation, or improvement of the Toll 

Road.”  [Id. at 17.]  Moreover, “[t]he existing funding scheme for the Next Level Connections 

Program requires truckers engaged in interstate commerce to bear costs above and beyond the 

costs associated with their use of the Toll Road.”  [Id.] 

Consequently, Plaintiffs plead two causes of action: first, that the increase in tolls violates 

the dormant Commerce Clause; and second, that it violates the Privileges and Immunities 

Clauses because the new tolls discriminate against interstate commerce.  [Dkt. 87 at 24–26.] 

On March 3, 2019, Defendants filed a Joint Motion to Dismiss for Failure to State a 

Claim.  [Dkt. 52.]  On April 19, 2019, Plaintiffs filed an unopposed Motion for Leave to Amend 

Complaint to Add Plaintiffs/Prospective Class Representatives [Dkt. 82], which the Court 
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granted [Dkt. 84].  Plaintiffs then filed an Amended Complaint on April 24, 2019 [Dkt. 87], 

which added David Jungeblut and Willie Kaminski “to serve as class representatives for the 

putative class to press their claims of discrimination under the Privileges and Immunities Clause 

of Article IV, Section 2 of the U.S. Constitution and the Privileges or Immunities Clause of the 

Fourteenth Amendment.”  [Dkt. 82 at 1.]   

On May 30, 2019, Defendants filed a Motion for Leave to File Notice of Supplemental 

Authority, asking the Court for leave to include “the new State budget that Indiana recently 

enacted for fiscal year 2019” in support of their pending motion to dismiss this action.  [Dkt. 103 

at 1.]  Federal Rule of Civil Procedure 12(d) states that “[i]f, on a motion under Rule 12(b)(6) or 

12(c), matters outside the pleadings are presented to and not excluded by the court, the motion 

must be treated as one for summary judgment under Rule 56.”  However, a court may take 

judicial notice of matters of public record, orders, or other items appearing in the record of the 

case to decide a motion to dismiss.  See Doherty v. City of Chicago, 75 F.3d 318, 325 n.4 (7th 

Cir. 1996).  For this reason, the Court GRANTS Defendants’ Motion for Leave to File Notice of 

Supplemental Authority [Dkt. 103]. 

II. Legal Standard

A motion to dismiss pursuant to Rule 12(b)(6) challenges the viability of a claim by 

arguing that it fails to state a claim upon which relief may be granted.  To survive a Rule 

12(b)(6) motion, the claim must provide enough factual information to state a claim for relief 

that is plausible on its face and “raise a right to relief above the speculative level.”  Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 555 (2007).  A claim is facially plausible “when the pleaded 

factual content allows the court to draw the reasonable inference that the defendant is liable for 

the misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).   
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At the 12(b)(6) stage, all of the “factual allegations contained in the complaint” must be 

“accepted as true.”  Twombly, 550 U.S. at 572.  Furthermore, well-pled facts are viewed in the 

light most favorable to the non-moving party.  See Ashcroft, 556 U.S. at 678; United Cent. Bank 

v. Davenport Estate LLC, 815 F.3d 315, 318 (7th Cir. 2016).  But “legal conclusions and 

conclusory allegations merely reciting the elements of a claim are not entitled to this 

presumption of truth.”  McCauley v. City of Chicago, 671 F.3d 611, 616 (7th Cir. 2011).   

Moreover, the Court is not required to accept as true “a legal conclusion couched as a factual 

allegation.”  Bonte v. U.S. Banke, Nat’l Ass’n, 624 F.3d 461, 462 (7th Cir. 2010). 

III. Discussion 

A. Standing 

Defendants argue that Plaintiffs’ claims under the dormant Commerce Clause and the 

Privileges and Immunities Clauses lack claims for which relief may be granted.  But before the 

Court turns to these arguments, it must first address Defendants’ assertion that Plaintiffs lack 

standing.  While an objection to standing is typically asserted in a Rule 12(b)(1) motion to 

dismiss, the Court must nevertheless address the issue, as it concerns subject matter jurisdiction 

and cannot be waived, and it is “an essential and unchanging part of the case-or-controversy 

requirement of Article III.”  Lujan v. Def. of Wildlife, 504 U.S. 555, 560 (1992). 

In their brief in support of their 12(b)(6) motion to dismiss, Defendants state, “In any 

event, none of the Plaintiffs has standing to raise these [Privileges and Immunities] claims, since 

three of them are corporations and the fourth is a resident of Indiana.”  [Dkt. 53 at 13.]  

Defendants argue that corporations cannot be protected by the Privileges and Immunities Clause 

of Article IV.  [Id. at 42.]  Moreover, the only individual Plaintiff in the original Complaint, and 
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at the time Defendants’ brief was filed, was Mark Elrod, an Indiana resident, who cannot assert a 

claim that Indiana is discriminating against out-of-state citizens.  [Id. at 43.] 

After Defendants’ brief was filed, however, Plaintiffs filed their Amended Complaint, 

adding two individual Plaintiffs, Jungeblut and Kaminski.  [Dkt. 87.]  Plaintiffs stated that these 

additional parties “are individual truck drivers who (1) are not Indiana residents; (2) have 

traveled the Indiana Toll Road since October 5, 2018 when the Defendants imposed a 35% 

increase in tolls only on heavy vehicles on that road; and (3) have themselves been charged and 

have paid those increased tolls.”  [Dkt. 82 at 1.]  Defendants responded to this by stating,  

For purposes of the pending Joint Motion to Dismiss, Defendants agree that 
Plaintiffs Jungeblut and Kaminski have alleged facts sufficient to demonstrate 
standing to raise individual claims by them under the Privileges and Immunities 
Clauses, including claims for damages.  Defendants reserve the right to challenge 
Jungeblut’s and Kaminski’s standing to raise these claims at a later stage of the 
case.  And Defendants continue to maintain that even at the motion to dismiss stage 
all of the other Plaintiffs lack standing to raise any claims under the Privileges and 
Immunities Clauses.  
 

[Dkt. 85 at 2.] 

 “To establish standing, a plaintiff must present an injury that is concrete, particularized, 

and actual or imminent; fairly traceable to the defendant’s challenged action; and redressable by 

a favorable ruling.”  Horne v. Flores, 557 U.S. 433, 445 (2009).  Plaintiffs allege that the two 

new additions, Jungeblut and Kaminski, are commercial truck drivers who reside in Sibley, 

Missouri, and Angola, New York, respectively, and “travel on the [Toll Road] and . . . have 

personally paid the increased tolls for heavy vehicles that went into effect on October 5, 2018.”  

[Dkt. 85 at 2.]  The Court agrees with the parties and finds that Plaintiffs Jungeblut and 

Kaminski have standing to allege their Privileges and Immunities Clause claims. 

 The Supreme Court has stated that only one plaintiff must have standing with respect to 

each claim.  See, e.g., Town of Chester, N.Y. v. Laroe Estates, Inc., 137 S.Ct. 1645, 1651 (2017) 
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(noting that when there are multiple plaintiffs, “[a]t least one plaintiff must have standing to seek 

each form of relief requested in the complaint”); Horne, 557 U.S. at 445 (“Here, as in all 

standing inquiries, the critical question is whether at least one petitioner has ‘alleged such a 

personal stake in the outcome of the controversy as to warrant his invocation of federal-court 

jurisdiction.’”).  Plaintiffs Jungeblut and Kaminski have standing to assert their Privileges and 

Immunities claims; thus, the Court need not discuss the issue of standing with respect to the 

remaining plaintiffs. 

B. Dormant Commerce Clause 

Defendants argue that Plaintiffs’ dormant Commerce Clause claim fails because Indiana 

is acting as a market participant, rather than a regulator.  [Dkt. 53 at 18.]  Plaintiffs respond by 

asserting that the market participation “defense” does not apply and is not appropriate in 

deciding on a motion to dismiss.  [Dkt. 67 at 16–17.] 

The Commerce Clause grants Congress the authority to “regulate Commerce . . . among 

the several States.”  U.S. Const. Art. I, § 8, cl. 3.  It also has an implied requirement, the 

“dormant Commerce Clause,” that limits the power of the states to discriminate against interstate 

commerce.  It prohibits “differential treatment of in-state and out-of-state economic interests that 

benefits the former and burdens the latter.”  Granholm v. Heald, 544 U.S. 460, 472 (2005).  

There is an exception, however: when a state acts as a market participant.  “For Commerce 

Clause purposes, a basic distinction exists between states as market participants and states as 

market regulators.”  Endsley v. City of Chicago, No. 98 C 8094, 1999 WL 417918, at *7 (N.D. 

Ill. June 18, 1999) (citing Reeves, Inc. v. Stake, 447 U.S. 429, 436 (1980)).  “[I]f a state is acting 

as a market participant, rather than a market regulator,” the Commerce Clause does not limit its 

activities.  South-Central Timber Dev. v. Wunnicke, 467 U.S. 82, 93 (1984). 
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“A government acts as a market participant when it operates in a proprietary capacity as a 

party to the transaction, charging others for the uses of its services, facilities, or products.”  

Endsley, 1999 WL 417918, at *7 (citing Four T’s, Inc. v. Little Rock Mun. Airport Comm’n, 108 

F.3d 909, 912 (8th Cir. 1997); J.F. Shea Co., Inc. v. Chicago, 992 F.2d 745, 749 (7th Cir. 1993) 

(“when acting as a proprietor, a government shares the same freedom from the Commerce 

Clause that private parties enjoy”)).  On the other hand, a government is a market regulator if it 

imposes conditions “that have substantial regulatory effect outside of that particular market.”  

South-Central Timber, 467 U.S. at 97; see also J.F. Shea, 992 F.2d at 748.  The Supreme Court 

has stated that courts “‘should be particularly hesitant to interfere . . . under the guise of the 

Commerce Clause’ where a local government engages in a traditional government function.”  

Dep’t of Revenue of Ky. v. Davis, 553 U.S. 328, 341 (2008). 

“Applying the market participation doctrine is a difficult task because the distinction 

between permissible participation and impermissible regulation and/or taxation is often 

confounding to both courts and scholars alike.”  Waste Connections of Kan., Inc. v. City of Bel 

Aire, Kan., 191 F. Supp. 2d 1238, 1245 (D. Kan. 2002) (citing Reeves, 447 U.S. at 438-39 

(recognizing the State, when merely participating in the economy, should share the same 

freedoms of from federal constraints as those enjoyed by private traders or manufacturers who 

are engaged in wholly private business)). 

The Court finds that Indiana is acting as a market participant in this instance.  IFA, as 

owner and lessor of the Toll Road, is acting as a property owner in leasing the land to ITRCC.  

ITRCC, with the authorization of IFA, charges drivers a fee in exchange for a service – access to 

the Toll Road.   
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The parties heavily discuss, and Defendants significantly rely on, a similar case before 

the Seventh Circuit, Endsley v. City of Chicago, in which the Seventh Circuit found Chicago to 

be operating as a market participant, rather than a market regulator.  230 F.3d 276 (7th Cir. 

2000).  In that case, motorists that used the Chicago Skyway toll bridge brought a class action 

against Chicago, arguing that the city’s use of revenues from the tolls to pay for other 

transportation improvements in the city violated, among others, the dormant Commerce Clause.  

Id. at 278.  The plaintiffs “plead[ed] themselves out of court” by including in their complaint the 

notion that Chicago “operated the Skyway as a proprietary enterprise, and not in its 

governmental capacity,” essentially arguing the defendant’s case for itself.  Id. at 284.   

The Seventh Circuit, however, continued with its market participant analysis by stating, 

“Even if plaintiffs had not plead themselves out of court, the facts suggest that the City was 

indeed a market participant.”  Id.2  The Seventh Circuit noted that “[c]ourts have recognized the 

operation of private toll roads as legitimate economic activity.”  Id. at 284-85 (citing Overstreet 

v. North Shore Corp., 318 U.S. 125, 127 (1943); Lane Constr. Corp. v. Highlands Ins. Co., et al., 

207 F.3d 717, 720 (4th Cir. 2000)).  “As owner and operator of the property, the City offers 

drivers access to the Skyway in exchange for a fee.  At times, when the Skyway was not raising 

sufficient revenue, the City would fund debt service and maintenance costs.  These facts suggest 

that the City was acting as a property owner, using its property to raise money, not as a 

regulator.”  Id. at 285. 

                                                           
2 Plaintiffs argue that Endsley is easily distinguishable because the Seventh Circuit’s discussion of the market 
participation doctrine is merely dicta, and that Plaintiffs in this case did not plead themselves out of court.  [Dkt. 67 
at 19.]  The Court disagrees, and it finds that the Seventh Circuit’s analysis was part of the court’s holding, as it 
“was based on the actual facts before the court and was a sufficient ground standing alone to reach the court’s 
decision.”  Whetsel v. Network Prop. Servs., LLC, 246 F.3d 897, 903 (7th Cir. 2001). 
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The case at hand is very similar to Endsley.  The main difference is that here, the State is 

not directly charging motorists via the tolls; ITRCC, a private company, is.  Instead, the State is 

leasing the Toll Road to ITRCC, who “offers drivers access to the [Toll Road] in exchange for a 

fee.”  Id. at 285.  Thus Defendants are acting even more like property owners, using their 

property to raise money, than the city was in Endsley.  The State is leasing its property, the Toll 

road, “just as would a private business.”  Id.  Moreover, ITRCC is acting just as the City acted in 

Endsley: it is “using its property to raise money.”  Id. 

Plaintiffs argue that Defendants cannot assert the market participant doctrine because 

they are not the State of Indiana, or they have yet to establish that they are the State: “As a 

threshold matter, Defendants have made no effort to demonstrate how they are even entitled to 

raise such a defense.  The State of Indiana is not a party to this action.  The individual 

Defendants neither separately nor as a group constitute the State of Indiana.”  [Dkt. 67 at 24.]  

The Court notes, however, that while the market participant doctrine applies to governmental 

conduct, so too does the dormant Commerce Clause.  Thus Defendants are correct: “Either 

Defendants are non-state actors and thus cannot violate the Commerce Clause, or they are in the 

same position as the City in Endsley – state actors running a toll road as market participants.”  

[Dkt. 81 at 16 (citing 230 F.3d at 284-86).] 

“When a governmental entity offers access to its property in exchange for a fee and 

generally carries itself as a business would in a similar setting, it is acting as a property owner 

and not as a regulator.”  Hlinak v. Chi. Transit Auth., No. 13 C 9314, 2015 WL 361626, at *3 

(N.D. Ill. Jan. 28, 2015) (citing Endsley, 230 F.3d at 285).  Because Defendants are acting as a 

market participant, the tolls are not subject to dormant Commerce Clause scrutiny.  

Consequently, the Court finds that Plaintiffs’ dormant Commerce Clause claim fails as a matter 
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of law.  The Magistrate Judge recommends that Defendants’ motion to dismiss Plaintiffs’ 

dormant Commerce Clause claim be GRANTED and Plaintiffs’ dormant Commerce Clause 

claim be DISMISSED WITH PREJUDICE. 

C. Privileges and Immunities Clauses 

Defendants next argue that the new tolls do not violate the Privileges and Immunities 

Clauses.  [Dkt. 53 at 41.]  The Privileges and Immunities Clause of Article IV provides that 

“[t]he Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the 

several States.”  U.S. Const. art. IV, § 2, cl. 1.  The Privileges or Immunities Clause of the 

Fourteenth Amendment provides that “[n]o State shall make or enforce any law which shall 

abridge the privileges or immunities of citizens of the United States.”  Id. amend. XIV, § 1, cl. 2. 

The “two clauses share a common jurisprudence.”  E & E Constr. Co. v. Illinois, 674 F. 

Supp. 269, 273-74 (N.D. Ill. 1987).  The Privileges and Immunities Clause of Article IV “was 

designed to insure to a citizen of State A who ventures into State B the same privileges which the 

citizens of State B enjoy.”  Toomer v. Witsell, 334 U.S. 385, 395 (1948).  “The Supreme Court 

has established a two-step inquiry for assessing claims under the Privileges and Immunities 

Clause: First, the court must determine whether the alleged discrimination bears upon a 

‘fundamental’ right – that is, one of ‘those “privileges” and “immunities” bearing upon the 

vitality of the Nation as a single entity.’”  Cohen v. R.I. Turnpike & Bridge Auth., 775 F. Supp. 

2d 439, 451 (D.R.I. 2011) (quoting United Bldg. & Constr. Trades Council v. Mayor of Camden, 

465 U.S. 208, 218 (1984)).  “If no fundamental right is implicated, the Privileges and Immunities 

Clause does not require equal treatment of residents and nonresidents, and the challenged state 

action does not ‘fall within the purview of the Privileges and Immunities Clause.’”  Id. (quoting 

Baldwin v. Fish & Game Comm’n of Mont., 436 U.S. 371, 388 (1978)).  
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In their Amended Complaint, for their second cause of action, Plaintiffs state, 

146. The Commerce Clause and the Privileges and Immunities Clauses of the 
United States Constitution prohibit state actions that discriminate against 
interstate commerce. 

 
147. The substantial increase in tolls imposed by Defendants upon only Class 3 and 

higher commercial motor vehicles effective on October 5, 2018 discriminates 
against interstate commerce. 

 
148. The toll increase falls exclusively on the types of trucks that are most likely to 

be engaged in the interstate transport of cargo.  No increase in tolls on other 
vehicles including automobiles, buses and small trucks that are relatively less 
likely to be engaged in interstate commerce was imposed. 

 
[Dkt. 87 at 26.] 

Plaintiffs have failed to successfully plead their claims under the Privileges and 

Immunities Clauses.  First, Plaintiffs have failed to establish any discrimination present under the 

existing toll structure.  As Defendants argue, “[a] truck traveling from Ohio to Illinois pays the 

same distance-based toll within Indiana as a truck traveling from Gary to South Bend, without 

any premium for crossing a State border.”  [Dkt. 53 at 38.]  The increase in tolls does not pertain 

to whether the vehicle is from out-of-state, but simply the distance that vehicle travels on the 

Toll Road.  Second, Plaintiffs’ claim fails because they have not pointed to any fundamental 

right that is implicated in this alleged discrimination. 

For Plaintiffs’ claims pursuant to the Privileges and Immunities Clauses, Plaintiffs focus 

on interstate commerce, but this is only relevant to the dormant Commerce Clause claim.  The 

Privileges and Immunities Clause focuses on discriminatory treatment to out-of-state residents, 

“not regulation affecting interstate commerce.”  United Bldg. & Constr., 465 U.S. at 220.  And 

when discussing discrimination, Plaintiffs’ brief focuses entirely on the dormant Commerce 

Clause, but fails to discuss this concerning the Privileges and Immunities Clauses.  [See Dkt. 67 

at 40–41, 44–45.]  Plaintiffs do not respond to Defendants’ arguments concerning the lack of 
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necessary detail in these claims and the lack of discrimination, nor do they point to any 

fundamental right.  Plaintiffs simply assert that “’[t]here is little, if any, case law in the 

privileges-and-immunities context addressing th[e] question [of protectionist purposes]’ which is 

critical . . . .  Plaintiffs have sufficiently alleged here that their rights have been violated.  

Moreover, because claims under the Privileges and Immunities Clause are fact-based, 

Defendants’ motion to dismiss must be denied.”  [Dkt. 67 at 45 (citations omitted).]  “It is not 

this court’s responsibility to research and construct the parties’ arguments,” Draper v. Martin, 

664 F.3d 1110, 1114 (7th Cir. 2011), and “[p]erfunctory and undeveloped arguments are waived, 

as are arguments unsupported by legal authority.”  Schaefer v. Universal Scaffolding & Equip., 

LLC, 839 F.3d 599, 607 (7th Cir. 2016).  

The Court finds that the allegations in Plaintiffs’ complaint fail to support a reasonable 

inference that Defendants’ actions violate the Privileges and Immunities Clauses.  Accordingly, 

the Magistrate Judge recommends that the Court GRANT Defendants’ Motion.  Because a 

12(b)(6) motion to dismiss is a test on the sufficiency of the pleadings and not on the merits, 

parties are ordinarily given an opportunity to attempt to correct deficiencies in the complaint.  

Barry Aviation, Inc. v. Land O’Lakes Mun. Airport Comm’n, 377 F.3d 682, 687 (7th Cir. 2004).  

However, Plaintiffs have not asked for an opportunity to replead, and “it is certain from the face 

of the complaint that any amendment would be futile or otherwise unwarranted,” id.  Therefore, 

the Magistrate Judge recommends that Plaintiffs’ claims under the Privileges and Immunities 

Clauses be DISMISSED WITH PREJUDICE. 

IV. Conclusion 

The Court has carefully reviewed Plaintiffs’ Amended Complaint and has concluded that 

it fails as a matter of law to sufficiently plead claims pursuant to the dormant Commerce Clause 
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and Privileges and Immunities Clauses.  Consequently, the Magistrate Judge recommends that 

Defendants’ Joint Motion to Dismiss for Failure to State a Claim [Dkt. 52] be GRANTED and 

that this matter be DISMISSED WITH PREJUDICE. 

 

Dated:  12 AUG 2019 
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ORDER ADOPTING REPORT AND RECOMMENDATION 
 

 The Indiana East West Toll Road is one of several east-west routes across Indiana 

from the Illinois Border to the Ohio border, but it is Indiana’s only toll road.  The Indiana 

Finance Authority (“IFA”), a state entity, is the owner of the Toll Road.  In 2006, IFA 

leased the Toll Road to ITR Concession Company, Inc. (“ITRCC”), a private for-profit 

corporation, for 75 years in exchange for a lump-sum payment of $3.8 billion.  As the 

lessee, ITRCC is responsible for all operation and maintenance of the Toll Road until 

2081.   

 On September 4, 2018, Governor Holcomb announced his infrastructure plan that 

called for a $1 billion expenditure for infrastructure projects knowns as the “Next Level 

Connections Program.”  ITRCC agreed to fund the program with $1 billion and, in return, 

was authorized by IFA to increase toll rates for Class 3 or higher vehicles—defined as 

vehicles with 3 or more axles—by 35 percent.  Class 3 or or higher vehicles are largely 

commercial motor vehicles which operate in interstate commerce.  Plaintiffs allege that 

nearly 80 percent1 of the money will go directly to highways and freeways in Indiana.  

 On April 24, 2019, Plaintiffs, the Owner-Operator Independent Drivers 

Association, Inc. and a handful of commercial truck operators and operating companies, 

filed this action against ITRCC, IFA, and various state officials, challenging the 

 
1 On April 29, 2019, Governor Holcomb signed legislation which requires the money Indiana 
receives from ITRCC under the terms of the lease agreement to go directly to work on roads that 
have a nexus with the Toll Road.  See House Enrolled Act No. 1001, 121st General Assembly, 
available at https://tinyurl.com/y31x8kg5. 
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constitutionality of the new toll structure.  They allege that the increase in tolls violates 

the dormant Commerce Clause.  They also allege that the increase in tolls violates the 

Privileges and Immunities Clauses of Article IV and the Fourteenth Amendment.   

 On March 4, 2019, Defendants filed a Joint Motion to Dismiss for Failure to State 

a Claim.  On August 12, 2019, the Magistrate Judge recommended that the court grant 

Defendants’ motion with prejudice.  Relying on Endsley v. City of Chicago, 230 F.3d 276 

(7th Cir. 2000), the Magistrate Judge held that the State2 was not acting as a regulator; 

instead it was acting as a market participant.  Therefore, the new toll structure was not 

subject to dormant Commerce Clause scrutiny.  (Filing No. 113, Report and 

Recommendation at 10).  The Report and Recommendation also concluded that Plaintiffs 

failed to state a claim for unlawful discrimination under the Privileges and Immunities 

Clauses because vehicles traveling within Indiana and between States pay the same 

distance-based tolls.  (Id. at 12).   

 The court is required to conduct a de novo review of the Report and 

Recommendation.  See 27 U.S.C. § 636(b)(1).  Based upon a thorough reading of the 

parties’ briefs and the applicable law, the court ADOPTS in its entirety the Report and 

Recommendation submitted by the Magistrate Judge.  Accordingly, Defendants’ Motion 

to Dismiss for Failure to State a Claim (Filing No. 52) is GRANTED with prejudice.  

Having so held, Plaintiffs’ Motion to Certify Class (Filing No. 98) is DENIED as moot. 

 

 
2 The Magistrate Judge also held that ITRCC, as a private corporation, could not have violated 
the dormant Commerce Clause.  (Report and Recommendation at 10). 
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SO ORDERED this 10th day of March 2020. 

 

 

 

 

 

Distributed Electronically to Registered Counsel of Record. 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS DIVISION
 
OWNER-OPERATOR INDEPENDENT 
DRIVERS ASSOCIATION, INC.,

) 
)

 

CHUTKA TRUCKING LLC, )
MARK ELROD, )
B. L. REEVER TRANSPORT, INC., )
DAVID JUNGEBLUT, and )
WILLIE W KAMINSKI, )
 )

Plaintiffs, )
 )

v. ) No. 1:19-cv-00086-RLY-MJD
 )
ERIC HOLCOMB, individually and in his 
capacity as Governor of the State of Indiana,

) 
)

 

JOE MCGUINNESS, individually and in his 
capacity as Commissioner of the Indiana 
Department of Transportation, 

) 
) 
)

 

THE INDIANA FINANCE AUTHORITY, )
DAN HUGE, individually and in his capacity 
as Indiana Public Finance Director,

) 
)

 

MICAH G. VINCENT, individually and in his 
capacity as a member of the Indiana Finance 
Authority, 

) 
) 
)

 

KELLY MITCHELL, individually and in her 
capacity as a member of the Indiana Finance 
Authority, 

) 
) 
)

 

OWEN B. MELTON, JR., individually and in 
his capacity as a member of the Indiana 
Finance Authority, 

) 
) 
)

 

HARRY F. MCNAUGHT, JR., individually 
and in his capacity as a member of the Indiana 
Finance Authority, 

) 
) 
)

 

RUDY YAKYM, III, individually and in his 
capacity as a member of the Indiana Finance 
Authority, and 

) 
) 
)

 

ITR CONCESSION COMPANY LLC, )
 )

Defendants. )
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FINAL JUDGMENT 
 

 Today, the court granted the Defendants’ Joint Motion to Dismiss for Failure to 

State a Claim with prejudice.  Therefore, the court enters final judgment in favor of the 

Defendants and against the Plaintiffs. 

 

SO ORDERED this 10th day of March 2020. 

 

         

 
Laura Briggs, Clerk 
United States District Court 
 
s/                                                       
By: Deputy Clerk 

 

 

Distributed Electronically to Registered Counsel of Record. 
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